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Foreword

The Employment and Social Developments Review presents evidence and analysis that will help policy
makers identify challenges, set priorities and develop the most appropriate policy responses. This year's
edition confirms that in many parts of the European Union, we still have a long way to go; the 2008 financial
crisis has taken a heavy toll on our economies and social fabric but we are now turning a cormner.

There are some signs that the employment and social situation in the EU is slowly improving. Unemployment is
falling, and employment is rising, especially in those countries that were hit hardest by the crisis. After a slight
decrease in 2013, following three consecutive years on the rise, the proportion of persons at risk of poverty
or social exclusion in the EU in 2014 remains broadly stable. While these are first signs of a much needed
convergence in Member States’ employment and social performance restarting, discrepancies remain large.

Furthermore, we need to translate the more favourable macro-economic environment into more and better opportunities for people in
the EU. This is particularly the case for the 11 million long-term unemployed and the 4.6 million unemployed young people in the EU,
whose number is only now starting to go down. The Council adopted in December 2015 a recommendation on long-term unemployment
which represents a strong commitment by the Member States to offer better pathways into employment and out of poverty.

To build upon this nascent growth, Europe needs to invest more in the skills of people, facilitate mobility, modernise labour law and social
protection systems to be fit-for-purpose in the 21 century, as well as foster entrepreneurship and innovation. This is a broad reform
agenda, to which the Commission intends to make a significant contribution. Indeed, the Commission work programme 2016 foresees a
pillar of social rights, a new skills agenda, a fresh start to support working parents and people with care responsibilities, a labour mobility
package and proposals for a better management of migration, including their successful social integration.

This Review provides much of the evidence that will underpin our work on these ambitious initiatives. In addition, it highlights the important
role of social dialogue in tackling these challenges and achieving a well-functioning social market economy.

| hope that this edition of the Employment and Social Developments Review will prove a valuable tool for policy makers, social partners,
civil society, researchers and citizens and that it will enhance the quality of the public debate on employment and social issues in Europe.

Marianne Thyssen
Commissioner for Employment,
Social Affairs, Skills and Labour Mobility
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Executive Summary

The Employment and Social Developments in Europe (ESDE) review analytically underpins
the policy actions of the European Union and its Member States in pursuit of the Europe
2020 employment and social goals. As in previous years, the opening section of the ESDE
review provides an overview of the most recent developments, trends and challenges in
the employment and social fields. This is followed by an in-depth look into several themes
linked to the Commission’s current employment and social policy agenda.

The ESDE review provides useful analytical insights that feed into the European Semester
process, the Mobility Package, the EU Blue Card, the Skills Package and the development
of the European Pillar of Social Rights initiative.

The ESDE is divided into three thematic parts focusing respectively on ‘Promoting Job
Creation’, ‘Improving Labour Markets’ Efficiency’, and ‘Investing in People’. Each part is
in turn divided into individual chapters. A summary of the key findings per chapter is
provided below:

PART I; PROMOTING JOB CREATION
Chapter I.1: Boosting job creation through self-employment and entrepreneurship

Promoting self-employment and entrepreneurship has the potential to create jobs and
give unemployed and disadvantaged people an opportunity to fully participate in society
and the economy.

About 16 % of all employed people in the EU are self-employed. More than two thirds are
solo self-employed, though the share varies across Member States. Women account for
only a third of those self-employed and have a much lower propensity to hire employees
than men. Micro-enterprises account for around 30% of all EU employment, of which
nearly a third is in the wholesale/retail and motor vehicle and motorcycle repair sectors.
In several Member States, a significant share of those self-employed is employed in the
agriculture, forestry and fishing sectors. The data suggests that some groups, such as
young people, women, older people and ethnic minorities, may be facing stronger barriers
to starting and expanding a business.

Micro-enterprises account for almost
a third of total employment in the EU

11
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Social and labour market policies
combined with other relevant policies
can support start-ups...

... as well as business expansion
in a sustainable and inclusive way

The variety of contracts has increased
as a result of socio-economic
and structural changes...

...sometimes leading to segmentation
of labour markets

Comparable survey data point to significant bottlenecks in stimulating self-employment
and entrepreneurship. In 2014, less than 50% of 18-64 year olds in the EU believed that
they had the necessary skills and knowledge to start a business. Evidence gathered by
the OECD and the Commission suggests that improved framework conditions (including
access to financing, efficient public administration, taxation, and business development
support services), stronger entrepreneurship education and well-targeted social and labour
market policies could help overcome existing bottlenecks and address the challenges faced
by people who have adverse starting conditions. Policies put forward include developing
facilities for child and elderly care, providing financial support to those who are long-term
unemployed and tackling gender and age discrimination.

Empirical evidence indicates that most start-ups remain small with limited job growth.
Research results emphasise that labour market and social policies can contribute to
strengthening the capacity of one-person start-ups and micro and small enterprises to
sustain job creation. Such policies include encouraging managerial skill formation espe-
cially among women and young people, supporting micro and small firms’ innovation
capacity, and reducing hiring and firing costs.

Chapter 1.2: Labour legislation in support of job creation

Labour legislation is seen as a key determinant of job creation together with other insti-
tutional, public administration and product market conditions. In the EU, it reflects more
than two centuries of history, with country differences in rules and procedures resulting in
different legal and institutional traditions (e.g. civil law vs. common law in national systems).
Labour legislation was adopted at the EU level to ensure a level playing field in the EU
single market by setting minimum requirements in a number of areas. The aim is to remove
distortions and unfair or artificial advantages resulting from national laws and practices.

Structural changes such as technological progress and globalisation have an impact
on the world of work and therefore labour legislation requirements. Technology can
improve the protection of workers and allow for more flexible working arrangements,
thereby encouraging labour market participation of women, older workers, those with
family responsibilities, disabled workers and others whose labour market participation
can be boosted by flexible working arrangements. However, it challenges the traditional
concepts of work organisation, working time, employment relationship and place of work.

As a result, there is an increased diversity of employment contracts in the Member States.
Atypical or non-standard work contracts go beyond regulating part-time, fixed-term or
seasonal work, to cover a wide range of situations including on-demand, on-call, casual or
intermittent or agency work, project contracts, job-sharing, lending and pool arrangements,
and crowd-sourcing. Contracts can be classified along three dimensions: employment
relationships; work patterns; and level of networking and cooperation.

Research suggests that some new contracts (employee sharing, job sharing and interim
management) offer a potential win-win situation, while others (casual work or crowd employ-
ment) raise serious concemns as they bring about work uncertainty, spells of (uncovered)
unemployment, fewer working hours, less social protection and lower autonomy in work
decisions. This means that both flexibility and security need to be achieved. Work under the
envisaged European Pillar of Social Rights initiative is ongoing. It aims to take into account
the changing realities of Europe’s societies and world of work when modernising and
addressing the gaps in existing legislation and identifying benchmarks built on best practices
with a view to promoting upwards convergence of employment and social performance.

The increased diversity of contractual conditions can result in labour market segmentation
whereby groups of workers experience multiple disadvantages in terms of their working
conditions, rewards (wages, training and career opportunities) and the risks they run, while
facing barriers to mobility towards the better protected jobs. Segmented labour markets
typically display a large use of (notably involuntary) temporary contracts, low transition
rates from temporary to permanent regular contracts, or high shares of involuntary
part-time contracts. Large differences exist across the EU: the share of workers with
involuntary temporary contracts varies from 8.89% in Austria to 94.3% in Cyprus; the share
of employees moving from temporary to permanent employment per year varies from
about 10% in France to more than 609% in Estonig; the share of involuntary part-time

12
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workers ranges from less than 12% in Slovenia, Belgium, Austria and the Netherlands
to more than 60% in Bulgaria, Greece, Spain, Italy and Cyprus.

Employment Protection Legislation (EPL) as part of labour legislation varies across the
EU for example in terms of worker protection in cases of unfair dismissal or in terms of
severance payments. Since 2008, several Member States have carried out comprehensive
reforms of their EPL for open-ended contracts and collective dismissals. The efficiency
of civil courts is also highly heterogeneous across the EU: in 2013, civil or commercial
lawsuits in first instance lasted between 53 days in Luxembourg and 750 days in Malta.
Available analysis indicates that an inefficient civil justice system can be a significant fac-
tor compounding the effects of strict EPL on employment flows as excessive trial lengths
increase uncertainty about the resolution of employment law cases. In addition, combined
with strict EPL for regular contracts, the length of lawsuits can reduce job-finding and
dismissal rates, thereby hampering labour market dynamics.

PART II: IMPROVING LABOUR MARKETS' EFFICIENCY
Chapter I1.1: Preventing and fighting long-term unemployment

Long-term unemployment (unemployed for at least a year) affects about 11 million
people, two thirds of whom (around 7 million) have been unemployed for at least two
consecutive years. Although unemployment has been declining since 2013, long-term
unemployment has only recently stopped rising. Long unemployment spells result in lower
job-finding rates, a trend which has worsened during the crisis. The long-term unemployed
currently have about half the chance of finding employment compared to the short-term
unemployed. Long-term unemployment predominantly affects the low-skilled, the young
(20-29) and workers coming from non-EU countries. And while older workers are less
likely to become unemployed than other workers, once long-term unemployed, they face
greater difficulties in finding a new job.

Based on Labour Force Survey data for 2014, on average, 30% of the long-term unem-
ployed were ‘not registered with the Public Employment Services (PES)’; less than 30%
‘received unemployment benefits’ (less than 409% for the short-term unemployed) and less
than 10% ‘took part in training in the last 4 weeks’. Low participation in lifelong learning
and training especially affects the low-skilled whose chances of finding a job tend to be
rather bleak because they lack the skills needed. There are also wide variations between
Member States in terms of policy coverage of the long-term unemployed, which partly
explains differences in the effectiveness of the policies.

The analysis shows that, all other things being equal, the long-term unemployed who have
participated in training or education and have previous work experience are far more likely
to move to a sustainable job, especially among the low-skilled. Being registered with the
PES, especially in combination with receiving unemployment benefits, also significantly
increases the chances of finding sustainable employment but the relevance of receiving
benefits has declined in recent years and varies greatly across Member States.

Public Employment Service interventions, training and income support tend to have a greater
impact on job-finding rates when they are combined and complementary. Their impact also
depends on the quality of their delivery and design and varies a lot across population groups.
This might suggest the need for more individualisation and targeting of policy measures.

Chapter 11.2: Mobility and migration in the EU: opportunities and challenges

Mobility has been increasing across the EU over the past two decades, particularly after the
EU's enlargement to the east. Yet, EU mobility is low compared to mobility in the US. Four
percent of the EU's population aged between 15 and 64 years are living in an EU Member State
other than their Member State of birth (mobile EU people). This compares to the situation in
the US where, in the absence of a language barrier, nearly 30% of the working-age popula-
tion live in a different state than that of their birth. In 2014, there were fewer than 15 million
mobile people in the EU, up from slightly less than 12 million in 2006. This is roughly half the
number of third-country (non-EU) migrants: there were 28 million third-country migrants aged
between 15 and 64 years living in the EU. While most mobile EU people move primarily for

The effects of employment protection
legislation are often compounded
by the functioning of civil justice

Long-term unemployment
is becoming one of the main
challenges of the EU...

...but policy intervention does not
reach all

Training significantly increases
the chances of moving
to a sustainable job...

...especially when combined with
complementary policy measures

13
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Internal mobility and third-country
migration can increase the EU’s
growth potential

Labour market performance
of mobile EU citizens is higher than
that of the native population

Despite recent progress, third-country
migrants still lack qualifications

Foreign-born people overall do not
pose a burden on welfare systems,
but pressures on services provision
can occur at local level

work-related reasons, migrants from third countries come to the EU for work, to join family
members, for education or training, or to seek interational protection.

In addition to global competitive challenges, future EU growth will be under greater pressure
due to the steady decline of the working-age population in most EU Member States , which
may combine or exacerbate skills mismatch in regional labour markets, often resulting in
brain drain. In order to enhance its growth potential, the EU will need to achieve higher
employment rates (including through intra-EU mobility), boost productivity growth, and be
an attractive destination for the talent and entrepreneurship of students, researchers and
workers (outside the EU). Assume the EU will achieve its 75% employment rate target
by 2020. After 2020, if the EU is to keep its economic dependency ratio (number of non-
employed people per one employed) constant, it will need an additional 30 million people
in work in 2060, through increasing the employment rate and additional migration.

Analysis shows that mobile EU workers tend to be young and well-educated and are
attracted by well-performing labour markets where unemployment is low. They tend to
have higher chances of finding a job and overall better employment prospects than the
native population. For example, mobile EU people of working age who come from EU-10
Member States which joined the EU in 2004 and live in the host country for up to 10 years
have an almost 50% greater chance of being in employment than the native population.
Once unemployed or inactive, their chance of finding a job is almost 80% higher than that
of natives. Intra-EU mobility can therefore have an overall positive impact on employment
and improve labour market dynamics and labour allocation.

Evidence suggests that the EU fails to reap the full benefits of mobility. First, intra-EU mobil-
ity remains a modest phenomenon. Second, a ‘migrant allocation index’ reveals that mobile
EU people (*) (as well as third-country migrants) tend to be under-represented in the host
countries’ fastest-growing sectors. And finally, mobile EU people tend to work below their
formal qualification levels.

Migrants from third countries stand a comparatively lower chance of being employed than
natives and EU-10 people. Qualifications may play a role, since a large portion of third-
country migrants have low levels of education. Moreover, in many Member States a large
share of third-country migrants did not come to fill their host countries’ needs for skilled
labour, but rather for family reasons, or, in some Member States, for international protec-
tion. Analysis also shows that the share of mobile EU people and third-country migrants
with at least upper secondary education who work in low-skilled occupations (referred to
as ‘over-qualification’ or ‘brain waste’) is significantly higher than that of the native popula-
tion. Both mobile EU people and third-country migrants are at greater risk of working under
temporary employment contracts compared to the native population. Evidence also points
to a substantial wage penalty of foreign-born people working in EU Member States. Growth
prospects could be enhanced by enabling mobile people to better capitalise on their formal
qualifications and by promoting skills-oriented third-country migration.

The analysis suggests that foreign-born people overall do not pose a burden on the
welfare systems of the host countries. In general, all groups of foreign-born people are
less likely to receive benefits than native-born people when controlling for their labour
market status. Potential and significant pressures on the provision of services can occur
at local level. This may be especially the case if local funding mechanisms and public
services provision are not adjusted accordingly to serve a larger population.

Chapter 11.3: Social dialogue

Social dialogue balances workers’ and employers’ interests and thereby contributes to
both economic competitiveness and social cohesion. The EU is characterised by a wide
variety of national systems of industrial relations. This diversity is recognised in the Treaty
on the Functioning of the European Union. Successive rounds of enlargement of the EU
have increased this diversity.

() The analysis on mobility and migration in this Review is based on the country of birth and the
country of residence. Unless stated differently, the term ‘EU mobile people’ refers to people born
in the EU who live in an EU Member State other than their country of birth, whereas ‘third-country
migrants’ are people born outside the EU who are residents in an EU Member State. It should be
noted that some ‘EU mobile people’ may not be EU citizens, and that people born as EU citizens
outside the EU are included in the ‘third-country migrants’.
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Most Member States have at least one formal structure through which social partners
are involved in policy-making. These vary considerably in number, objective, scope and
composition. In addition, there may be informal or temporary structures which may have
more or less influence.

Regardless of modalities specific to each Member State, social dialogue relies on social
partners’ capacity to organise workers and employers, to speak on their behalf and to
find common ground. While this capacity differs widely across countries, several com-
mon trends challenge the existing collective bargaining systems in most Member States.
Economic specialisation and new forms of employment complicate the organisation and
representation of workers and employers.

Trade union density — measured by the share of all employees that are trade union
members — has been on the decline since the 1980s in the majority of Member States.
Today, approximately one out of four employees is a trade union member. This has been
driven to a certain extent by an increasing number of new employees who choose not
to join a trade union. This trend appears to have slowed during the recent crisis, mainly
due to a strong fall in employment. The trade union density is substantially lower among
younger workers, workers on fixed-term contracts, in smaller establishments and in the
private sector. Also, smaller companies are less likely to join employers’ organisations
than larger ones.

International competition pushes for a close link between costs and productivity, with
a larger role for bargaining at company level. Some national systems have adapted
gradually to these shifts, as workers and employers’ representatives jointly organised
the decentralisation of bargaining. In other Member States, the recent crisis has triggered
sudden and deep reforms.

Interactions between public authorities and social partners on policy development and
implementation take different forms. They include exchanges of information, consulta-
tion, and negotiations leading to agreements. Through these, social partners have been
involved in the design and implementation of several major reforms and policies in recent
years. This includes reforms in the framework of the European Semester in such areas
as pensions, unemployment insurance, EPL and collective bargaining. These reforms at
times entail a delicate balance between building broad consensus and addressing press-
ing challenges. This highlights the relevance of social dialogue in terms of promoting a
sustainable and inclusive recovery. For social dialogue to play this role, efforts to build and
develop social partners’ capacity might be needed, particularly in those Member States
where social dialogue is weak or has weakened due to the economic crisis.

PART Ill: REMOVING OBSTACLES TO JOB CREATION
Chapter Ill.1: Supporting skills development and matching in the EU

A skilled workforce is crucial to a resilient and competitive economy and to the smooth
functioning of the labour market, especially in the context of population ageing, tech-
nological change and globalisation which create new opportunities but demand ever
changing skills and competences.

As many as four out of ten EU employers surveyed in 2013 reported difficulties in finding
staff with the right skills. Further analysis indicates that less than half of the recruitment
difficulties constitute genuine skill shortages, while almost a third can be attributed to
unattractive pay. Atypical working hours and lack of training opportunities on the job,
together with unattractive pay, reduce the ability of employers to attract workers. In
addition, research shows that the companies which are unable to find workers with the
required skills are often those unwilling to offer long-term contracts.

Employers can therefore play a role in reducing skill shortages, including through upgrading

the skills of their staff. Lastly, employers who focus their hiring practices on candidates’
‘potential’ rather than solely on experience are more attractive to job applicants.
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Monitoring and forecasting
of employment by sector is key
for appropriate skill provision

Training opportunities depend
on the size of the company

A shift in social protection
expenditure from unemployment
and family to pension and health

Comprehensive family policies
can improve employment and reduce
child poverty

The improvement of older workers’
employment in recent years

is the result of higher educational
attainment, pension reforms, flexible
working arrangements, and access
to training and to care services

Evidence suggests that lack of skills has affected the new occupations of the green
and digital economy. Apart from the high-end occupations in the new technologies, the
demand has been strong in many traditional sectors of the economy such as health,
engineering and teaching. Projected employment change in the EU between 2013 and
2025 suggests that 24 % of all job opportunities (both newly created jobs and replace-
ment needs) will be in the ‘professionals’ group, followed by ‘shops and market sales
workers’ (169%), while ‘plant and machine operators’ will have the lowest share (49%). All
occupational categories are likely to experience demand growth due to high replacement
needs linked to demographic trends; however, relatively few new jobs will be created in
medium-skilled occupations.

Adult learning and professional training plays an important role in ensuring that skills
are updated in view of structural drivers of change. An average of 10.7 % of adults aged
25-64 in the EU stated that they attended some education or training at least once in
2014. However, training opportunities provided by employers depend on the size of the
company: large companies (250+ employees) provide training opportunities on average
for half of their employees; medium-sized companies (50-250 employees) for a third,
and small companies (10-50 employees) for only a quarter.

Chapter 1l1.2: The efficiency and effectiveness of social protection systems over
the life course

In the initial years of the crisis, social protection expenditure increased significantly. As
expected, expenditure on unemployment, family, social exclusion and housing benefits
increased sharply especially in 2009. However, health and pension expenditure also
increased more than usual in real terms, which is not necessarily the most efficient stabi-
lisation mechanism. Further, in 2012 expenditure did not respond to the second economic
dip, which translated into a weakening of the stabilisation function of social protection
systems. These developments have raised research and policy interest in social protection
systems’ efficiency and effectiveness. Since the early 2000s, the structure of social protec-
tion expenditure in the EU has witnessed a gradual shift from unemployment and family
benefits to pension and health benefits. This raises the question of whether spending
on these latter benefits could be made better tailored to the economic cycle or whether
there are other possibilities for channelling available resources to the social protection
areas which are comparatively underfunded, notably those that support social invest-
ment and ensure adequate income while facilitating participation in the labour market.

In the EU, only 61.7 % of mothers (aged 25-49) with children below 6 years are employed,
compared to 76.9% of those without children. But there are large cross-country variations.
One of the key issues in increasing labour force participation of women is therefore the
compatibility of child-rearing and employment. The analysis finds that family policies,
especially high-quality childcare services accessible to all children, and availability of
part-time work, are positively associated with employment of women with children. Other
policies that can help reconciling family and work life include access to parental leave,
which can help increase the labour market participation of women.

In the EU, 64.3% of children under the age of 18 who live in jobless households live
below the poverty threshold. Both the mother’s working status and the number of addi-
tional workers in the household are the main determinants of child poverty. The mother’s
educational level, access to family benefits in low-income households and childcare are
also key determinants of child poverty. This suggests that policies which support family
incomes through cash benefits combined with measures to facilitate mothers’ employ-
ment help reduce child poverty.

The analysis shows that the improvement in the employment rate of older workers in the
past decade is linked to a number of factors. The workforce has gradually become better
educated, and pension reforms implemented in recent decades have encouraged longer
working lives for both men and women. In spite of this improvement, there remain very
sharp differences in labour market attachment at an older age, with for instance signifi-
cant differences in retention and rehiring rates. The analysis shows that other dimensions
also play a role in ensuring longer working lives, including flexible working time and work
organisation, access to training by older workers, long-term care, and childcare provision.
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Key Features (*

1. INTRODUCTION

This chapter describes the macro-
economic, labour market and social
developments in recent years, with
a particular focus on the gradual
labour market recovery and the social
developments observed since 2013.
The analysis also acknowledges the
role of key structural changes such
as population ageing that will have a
significant impact on Europe’s labour
markets and social protection systems
in the coming years.

The impact of the crisis has differed
widely across Member States. Despite
some signs of convergence since
2013 - with a reduction in unemploy-
ment rates and an increase in employ-
ment in the countries that have been
hit hardest by the recent crisis - dif-
ferences remain and are now much
larger than they were in 2008. In some
countries, income inequalities and pov-
erty have also increased significantly,
despite the recent stabilisation or even
improvement in the general economic
and labour market situation.

Challenges remain. While improved, the
economic outlook remains moderate

(*) By Ana Xavier and Isabelle Maquet with
the contributions of Magda Grzegorzewska,
David Arranz and Eric Meyermans.

and investment levels are significantly
lower than on the eve of the crisis, with
large disparities across Member States.
Employment growth has been gradual
but faster than the relatively weak
economic growth would suggest. A
stronger economic recovery based on
stronger physical and human capital
investment is therefore necessary to
sustain labour market recovery.

While there are signs of economic recov-
ery in all Member States, unemployment
rates remain particularly high in some,
with differences in both employment
and unemployment rates now much
greater than before the crisis. This diver-
gence does not only result from asym-
metries in the size and nature of the
initial economic shocks but also from
the uneven capacity of Member States’
economies and institutions to absorb
the shocks and limits their impact on
labour markets and people’s incomes.

Restoring convergence will depend on
improving the resilience of the most
vulnerable economies, notably by
removing obstacles to growth and job
creation and by strengthening labour
market and welfare institutions. This is
particularly important in EMU countries,
where monetary and fiscal adjustment
mechanisms are not available or lim-
ited. In this context, the 2016 Annual
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Growth Survey (AGS)(?) sets out what
more can be done at EU level to help
Member States support growth, rein-
force economic convergence, create
jobs and strengthen social fairness.
The Commission proposes to pursue an
integrated approach to economic pol-
icy built around: boosting investment,
accelerating structural reforms and
pursuing responsible growth-friendly
fiscal consolidation.

2. ECoNOMIC
RECOVERY IS FIRMING
UP, BUT GROWTH
REMAINS MODERATE
AND IN NEED

OF HIGHER INVESTMENT

Following more than a decade of real aver-
age annual GDP growth rates of over 2%,
the EU experienced a double-dip reces-
sion in both 2009 and 2012 (Chart 1 and
Table 1) before the first signs of recovery in
2013, The recession was deeper and longer
for the euro area (EA) with real annual GDP
growth in the EA still negative in 2013. Since
the beginning of 2014, the economic recov-
ery has strengthened in both the EU and the
EA, although at a modest pace, with real
annual GDP growth reaching 1.9% in the
EU and 1.5% in the EA between the second

(?)  See http://ec.europa.eu/europe2020/
making-it-happen/annual-growth-surveys/
index_en.htm.
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quarter of 2014 and the second quarter of
2015. As a result, GDP in the EU and in
the EA has now recovered to 2008 levels
(Chart 1). In contrast, GDP growth in the
United States over this period has been con-
siderably stronger than in the EU or EA. As a

result, GDP in the United States is now well
above its pre-crisis level (Chart 1).

In the year to the second quarter of
2015, real GDP growth increased in
virtually all Member States (Chart 2).

After remaining just above 2% in the
EU and EA between 2000 and 2007,
inflation dropped to very low levels,
between 0% and 1 %, during the crisis
(Chart 3), though it now appears to
be increasing.

Chart 1: Real GDP - EU, EA and US, 2007-2015, index 2007=100
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Chart 2: Real GDP growth - EU, EA and Member States, 2015Q2
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Chart 3: Inflation rate based on the Harmonised consumer price index, 2005=100
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Table 1: Real GDP growth (annual) for the EU and EA, 1994-2016: Real GDP growth (annual) for the EU and EA, 1994-2017

119941199511996'1997'1998'1999'2000'2001'2002'2003'2004'2005'2006'2007 '2008'2009'2010'201112012'2013'2014'2015'2016'2017:
| Growth|

real . NA | NA 1 19%;27%; 30% ;30% 39% :22% ; 13%  15%  25% ; 20% | 34% ; 31% ; 05% ;-44%; 2.1% ; 1.7% ;-05%;0.04%; 14% ; 19% ; 2.0% ; 21% 3

GDP | | | ! ! ! !

« EU

| real | 25%: 24% | 16% | 26% 1 29%  29% ; 38% : 2.1% : 09% ; 07% : 22% | 1.7% 1 33% | 3.1% : 05% i -45% 20% : 16% :-08%,-04%;: 09% : 16% : 1.8% : 19% |

|GDP EA! | | | | | | | | | | | | | | | | | | | | | | | |

Source: Commission services, AMECO.
Note: 2015, 2016 and 2017 are forecast values.

Chart 4: Real gross fixed capital formation for the EU, EA and US (index year 2007 = 100)
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The economic recovery is now in its
third year with the 2015-2017 eco-
nomic outlook showing a continuous
though moderate recovery ahead
(Table 1). Real annual GDP growth is
expected to reach 1.9% in 2015, 2.0%
in 2016 and 2.1% in 2017 in the EU
(European Economic Forecast, autumn
2015) (®). For the EA, real annual GDP
growth is expected to reach 1.6% in
2015,1.8% in 2016 and 1.9% in 2017.
Annual inflation (the rise in consumer
prices) is expected to rise from 0% in
the EU in 2015 to 1.1% in 2016 and
1.6% in 2017. In the EA, it is expected
to increase from 0.1% in 2015, to 1%
in 2016 and 1.6% in 2017 (Chart 3).

Three main elements have created a more
favourable environment for growth so far:
a) decreasing oil prices that should reduce
production costs and free up consumer
spending for other purchases; b) the
depreciation of the euro that should
benefit EA exports; and c) an accom-
modating monetary policy (quantitative
easing) that should counteract the very
low levels of inflation and the disinflation

(®)  See http://ec.europa.eu/economy_finance/eu/
forecasts/2015_autumn_forecast_en.htm.

trends observed in some countries. As the
impact of some of these factors appears
to be fading with the slowdown in emerg-
ing economies and global trade, and in a
context of geopolitical tensions, the grad-
ual recovery in employment, the resulting
increase in disposable household income,
easier access to credit, progress in finan-
cial deleveraging and higher investment
may contribute to increasing domestic
demand and support economic growth.
The implementation of structural reforms
in recent years, including in countries hit
hardest by the crisis, may also support
growth further.

As the EU and EA economy remains on a
recovery course, current real GDP growth
continues to be weaker than before the
crisis and improvements are unevenly
spread, with GDP growth rates uneven
across EU Member States and unsta-
ble or even negative in some (Chart 2).
The forecast growth for 2015, 2016 and
2017 remains moderate (Table 1) and
in the EA convergence is not happening
fast enough. Low levels of investment
(see below), combined with persistent
and very high levels of private and pub-
lic debt and moderate economic growth
prospects in the EU and EA, may, in turn,
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limit the labour market recovery in the
near future. In the EU, employment is
expected to grow by 19% in 2015, 0.9%
in 2016 and 099% in 2017 (0.9%,
0.9% and 1% respectively for the EA),
while unemployment is due to continue
declining slowly and with substantial
disparities across Member States. The
unemployment rate is expected to fall
from 9.5% in 2015 to 9.2% and 8.9%
in 2016 and 2017, respectively.

While levels of GDP and private con-
sumption in the EU-28 are roughly back
to pre-crisis levels, investment levels in
2014 were more than 12 % below their
2007 peak (Chart 4). Following several
years of investment growth, real gross
fixed capital formation(*) dropped by
more than EUR 420 billion in real terms
(in 2010 prices) between 2007 and
2013. In 2014, investment in the EU

(*)  Fixed capital is defined as the set of assets
such as Property, Plant and Equipment
used in the productive process and that a
firm holds for over a year. For example, if a
firm builds a new factory or invests in new
machines, this will be an accumulation of
fixed capital. Gross fixed capital formation
(net investment) is the net amount of fixed
capital accumulation. Gross fixed capital
formation is included in the expenditure
approach to national income accounting. Real
here stands for constant prices.
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Chart 5: Real gross fixed capital formation for EU Member States (% change between 2000 and 2007, and 2007 and 2014)
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recovered slightly, by about EUR 62 bil-
lion (2010 prices), but remained signifi-
cantly below the 2007 levels. In the EA,
gross fixed capital formation followed
a similar path and in 2014 was still
15% below the peak levels of 2007.
In comparison, investment in the United
States in 2014 was broadly back to its
2006/2007 level due in large part to
developments in the energy sector.

In certain Member States, the decline
in investment has been dramatic. In
2014, only a few countries (Belgium,
Germany, Luxembourg, Poland, Sweden
and the United Kingdom) were around
or above their 2007 levels, while in
others (Ireland, Greece, Spain, Cyprus,
Latvia, Portugal, Romania and Slovenia)
real gross fixed capital formation had
declined by 309% or more compared to
2007 (Chart 5).

Such low investment is associated with
low investor confidence, low demand,
difficulties in accessing credit, and
increased aversion to risk by investors (°).
Weak investment slows down economic
recovery in the short term and, in the
longer term, holds back employment lev-
els and job creation as well as productiv-
ity and growth.

Since the crisis, investment has evolved
differently across countries. According to
the Commission 2015 autumn forecast,
investment is set to accelerate but the
recovery might remain subdued in view of,
inter alia, weak demand, corporate delev-
eraging or policy uncertainty, depending
on the countries. Indeed, the factors that
(°)  http://ec.europa.eu/priorities/jobs-

growth-investment/plan/docs/
factsheetl-why_en.pdf.

influence investment - including macro-
economic ones, and/or the extent to which
they do influence investment, are coun-
try specific.

For instance, in some countries, invest-
ment has been relatively resilient, but
there are different patterns in terms of
levels and composition of investment. In
some other countries that were heavily
hit by the crisis, both private and public
investments collapsed with the crisis.
This generally reflected a rapid down-
ward adjustment of the housing and
corporate capital stock that followed the
investment boom that occurred before
the crisis without a corresponding boost
in terms of total factor productivity.
Despite a recent recovery in investment,
limited fiscal space, debt overhang in the
non-financial corporate sector and prob-
lems in access to credit (especially for
SMEs), amplified by the fragmentation
of the banking sector in the EU continue
to weigh on investment capacity espe-
cially in these countries. As a result, only
a modest recovery in investment trends
is expected over the coming years.

In addition, regulatory and non-regulatory
barriers to investment remain, and vary
in terms of their restrictiveness, complex-
ity or unpredictability. These can result in
different investment patterns (°).

To help boost investment, the European
Fund for Strategic Investments (EFSI)
is now operational, together with the
European Investment Advisory Hub. The

(5)  See “Challenges to Member States’
Investment Environments”, Commission
Staff Working Document (2015) 400 at
http://ec.europa.eu/europe2020/pdf/2016/
ags2016_challenges_ms_investment_
environments_en.pdf.
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European Investment Project Portal will be
operational early next year. It will also be
possible to combine the EFSI with other EU
funds under Horizon 2020, the Connecting
Europe Facility and the European Structural
and Investment Funds. All these EU pro-
grammes are increasingly supporting
investments on the ground across Europe,
not only physical investment (infrastruc-
ture) but also investment in innovation and
knowledge, social infrastructure, as well as
access to finance for smaller businesses.

3. LABOUR MARKETS ARE
GRADUALLY RECOVERING
BUT SUBSTANTIAL
DIFFERENCES REMAIN
AND A STRONGER
ECONOMIC RECOVERY

IS NEEDED

3.1. Employment
levels and rates continue
to increase following

the 2013 recovery

but are uneven

across Member States
and population groups

Following the double-dip recession which
brought about a significant decline in
employment, EU and EA employment
levels started to grow again in mid-
2013 (Chart 6). In the year to the sec-
ond quarter of 2015, employment grew
by 0.9% in the EU and 0.8% in the EA
and in most Member States, including
those hit hard by the crisis (Chart 7).

Employment levels remain well below
those of 2008 (Chart 6 and statistical
annex) despite the increase observed
since 2013. In net terms, about 7.3 mil-
lion fewer people were employed
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Chart 6: Employment levels in the EU and EA, EU (left) and EA (right)
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Chart 7: Employment growth in EU, EA and Member States, 2015Q2
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Chart 8: Employment rate in the EU, EA, US and some Member States since 1997
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in the first quarter of 2013 (when
employment reached its lowest level
since 2008) than in the second quar-
ter of 2008 (employment peak). In the
second quarter of 2015, employment
had recovered by about 4.5 million jobs
from its lowest level. This means that
there were still about 2.7 million fewer
people employed in the EU than in the

second quarter of 2008 (Chart 6 and
statistical annex). In addition, there are
substantial differences across the EU,
and in a few Member States employ-
ment grew in 2014 but declined again in
the second quarter of 2015 (Chart 7).

Following the decline observed through-
out much of the 2009-2012 period,
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employment rates for 20 to 64 year-olds
in the EU have also risen since 2013 (see
statistical annex and Chart 8). They
have risen in virtually all Member States,
including in the countries hit hardest by
the crisis, though differences remain.

In the year to the second quarter of
2015, the EU employment rate increased
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by 0.8 percentage points (pps) and
stood at about 70%. For the EA, the
employment rate also increased over
the year (0.7 pps) to about 68.9% in
the second quarter of 2015. While
employment rates in 2014 are higher
than those of 2013, they remain below
those of 2008 (see statistical annex) and
remain some way off and further from
the Europe 2020 target rate of 75%
(Chart 9).

The improvement in employment has
now extended to most sectors, includ-
ing those most affected by the crisis
such as agriculture, construction and
industry (Chart 10). Services with-
stood the second recession dip better
and drove the initial employment recov-
ery, although industry is once again
contributing to employment creation
(Chart 10). Industry, construction and
most service sectors all contributed to
employment creation during the year to
the second quarter of 2015. However,
during the same period, employment
continued to decline in agriculture.

Up to 2008, the employment of women in
the EU and EA was growing faster than that
of men. It also declined much less during
the crisis (see statistical annex). However,
in the EU, only 61.79% of mothers (aged
25-49) with children below 6 years are
employed, compared to 76.9% of those
without children. But there are large cross-
country variations. Since 2013 employ-
ment has been growing for both men and
women, though more rapidly for women.
In contrast, the employment of men was
more strongly affected by the crisis as they
were more often employed in sectors such
as construction that were hit particularly
hard by the crisis. Nevertheless, with the
sustained recovery, employment levels of
men continue to increase.

The general ‘catching up’ of female
employment is related to structural fac-
tors affecting the labour market participa-
tion of women, ranging from changes in
role models and social values to policies
making it easier to reconcile work and
household responsibilities such as child
care provision, flexible working hours,

reduction in financial disincentives, etc.
Pension reforms may also have increased
the labour market participation of older
women. Despite these developments,
the overall EU employment rate of men
(75.7 %) remains much higher than that
of women (64.4%) with a gender gap of
more than 11 pps in the second quarter
of 2015 (Chart 11 and statistical annex).

Different age groups fared differently
both between 2008 and mid-2013 when
employment declined and since mid-
2013 when employment started to
increase. While the employment of work-
ers aged 45 and over stabilised through-
out the 2009-2013 period, with the
employment of those aged 55-64 actu-
ally increasing, most other age groups
saw a reduction in their employment
numbers. Since mid-2013, employment
has increased for all age groups though
again relatively more for the older age
groups. The EU employment rate has
increased since 2013 following the
decline from 2008 to 2013. Again a dif-
ferent evolution can be observed across

Chart 9: Employment rate - EU, EA and Member States, 2015Q2
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Chart 10: Employment level and changes by NACE sectors in the EU-28
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Chart 11: EU employment rate by gender, education and age, 2015Q2
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age groups. Contrary to the general evo-
lution, the employment rate for the older
age (50+) groups has never declined and
has actually increased throughout the
crisis and continues to do so (Chart 11).

When looking at types of employment
contracts, the number of employees
with permanent contracts and the
number of full-time contracts started to
increase in early 2014 (Chart 12 and
Chart 13), after the sharp decrease
in 2009-2010 and the moderate but
continuous decline during the 2010-
2013 period. Chart 12 shows that,
from mid-2008, temporary contracts

were the first to decline, together with
self-employment. As a result of activity
contraction, temporary contracts were
not renewed. Permanent contracts suf-
fered larger declines in absolute terms
in 2009-2010-2011.

The 2013 recovery saw an initial increase
in temporary contracts. However, since
2014 and for several quarters now, the
number of new permanent contracts has
been increasing and, in absolute terms,
they are now outnumbering new tem-
porary contracts. At the same time, the
number of temporary jobs continues
to increase and represent a significant
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share of total employment. In contrast,
the number of self-employed persons
appears to be decreasing. Note that the
share of employees on temporary con-
tracts, as a proportion of all employees,
has remained rather stable since 2007 at
about 149%. Analysis shows that these
types of contracts do not always act as
a stepping stone to permanent jobs.

While part-time contracts have not
declined since 2008 (Chart 13), full-time
contracts systematically decreased up to
2014. Since then, the number of full time
contracts has been increasing more than
part-time contracts. Nevertheless, the
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Chart 13: Change in part-time and full-time employment - EU
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number of people working full-time in the
EU in the second quarter of 2015 remains
4.2% lower than it had been in 2008, while
part-time employment has increased by
9.8%. Moreover, involuntary part-time
accounts for a significant share of part-
time work in several Member States, with
implications for income and potentially
increasing the risk of poverty or social
exclusion (see below). The share of part-
time employment in total employment
has increased from under 189% in 2007 to
almost 20% in 2014.

The increase in part-time employment
partly reflects a longer-term trend often
linked to more flexible working arrange-
ments and diversification of work sched-
ules, including non-standard and variable
working hours, which are associated with
an increase in the activity rates of women,
older workers or those with disabilities
or family responsibilities more generally.
Nevertheless, a large part of the increase
in part-time work is accounted for by an
increase in involuntary part-time, almost
2 pps according to LFS data (Chart 14). In
the context of the economic contraction, a
stronger reliance on part-time work, while
not ideal, may have prevented a larger
reduction in the number of jobs.

3.2. Unemployment
continues to decrease,
albeit slowly, remaining high
and close to historical highs
in a number of countries

As a result of the economic crisis, the
EU unemployment rate increased from
under 7% in spring 2008 to 10.8% in
spring 2013 (Chart 15), representing
an increase of 9 million in the number of
people who were out of work. The unem-
ployment rate reached historical highs in

Chart 14: Share of involuntary part-time in total employment, EU-28
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a significant number of Member States
(Chart 16), with increased country dif-
ferences observed. The economic recovery
and gradual labour market upturn has led
to a gradual reduction in unemployment
rates since April 2013, which has con-
tinued throughout 2014 and the first half
of 2015. Some country convergence has
been observed since.

From September 2014 to September
2015 the unemployment rate went down
from 10.1% to 9.3% in the EU and from
11.6% to 10.8% in the EA. This decline
represents 2 million fewer unemployed
people in the EU, including 1.3 million
in the EA. Although there are around
4 million fewer unemployed people since
unemployment peaked in April 2013,
unemployment has yet to recede to
pre-crisis levels. Despite the decrease
in unemployment observed since 2013,
unemployment levels remain well above
those of 2008. In September 2015, there
were about 22.5 million people unem-
ployed in the EU (including 17.3 mil-
lion in the EA); this means that around
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6.5 million more people were unemployed
in September 2015 than in March 2008.

Compared to 2008, the unemployment
rate is now higher for both men and
women, although the unemployment rate
increase observed between 2009 and
early 2013 was relatively higher for men
than for women.

The crisis affected Member States’ unem-
ployment rates in different ways. Despite
some significant convergence since 2013,
differences in Member State unemploy-
ment rates remain considerably higher
than they had been in 2008. Several
Member States registered historic peaks
of unemployment (Chart 16) while oth-
ers did much better. In September 2015,
it ranged from about 5% or less in
Germany, the Czech Republic, Malta and
the United Kingdom to more than 20% in
Spain and Greece.

Overall, employment in the EU has been
growing and unemployment has been
falling, amidst the modest economic
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Chart 15: Unemployment rate in the EU, EA, US and some countries since 1998
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Chart 16: Unemployment rates in the EU, EA and Member States (September 2015 and highest and lowest rate since 2008)

Note: EL, UK: July 2015.

Source: Eurostat, series on unemployment, data seasonally adjusted [une_rt_m].
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recovery and subdued capital spending (’).
Therefore, some additional caution may
be warranted when looking forward as
to the potential employment growth and
unemployment decline. Stronger eco-
nomic growth is needed to ensure sus-
tainable labour market recovery.

In addition, structural drivers of change
such as technological innovation and glo-
balisation, pose a challenge to job crea-
tion. They can bring along opportunities
and challenges to the world of employ-
ment. They create new goods and ser-
vices and therefore new markets, with the
potential to create new jobs. Technology
can mitigate physical barriers and allow
for more flexible working arrangements
which may support labour market partici-
pation of certain groups such as people
with disabilities or family responsibilities.
Technological innovation changes the way

(7)  According to the Okun’s Law, which is

an empirically observed relationship, to
achieve a 1 percentage point decline in
the unemployment rate in the course of a
year, real GDP must grow approximately

2 percentage points faster than the rate of
growth of potential GDP over that period.

work is done (changing working hours,
working premises...), allowing for more
autonomy, responsibility and flexibility.
At the same time, it can render many
tasks - including non-routine tasks and
skills obsolete at a fast rate. Some (e.qg.
Frey and Osborne, 2013) () predict that, in
the next 20 years, up to 50% of the exist-
ing jobs across various levels of skills risk
being automated (replaced by technology)
in advanced economies.

Technology and globalisation are putting
a premium on creative and knowledge
occupations. As a result, job polarisation
may be a predominant characteristic of
future labour markets. On the one hand,
skill-biased technological progress will
increase the demand for high-skilled
workers and induce the replacement
of workers carrying out routine tasks
by machines and processes. On the
other hand, it is to be expected that job

(8)  See Frey, C. B. and Osborne, M. A"The Future

Of Employment: Howsusceptible Are Jobs
To Computerisation?, OMS working paper,
2013 At http://www.oxfordmartin.ox.ac.
uk/downloads/academic/The_Future_of
Employment.pdf.
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opportunities for non-routine manual
workers such as housekeeping, hair
dressing, gardening and caring activities
will remain strong. These changes may
impact on the number and types of jobs
that will be created in the near to the
longer future (°).

3.3. Long-term
unemployment and very
long-term unemployment
now make up a large
share of unemployment

The long, deep crisis and modest recov-
ery has resulted in high levels of long-
term unemployment (LTU) and very
long-term unemployment (VLTU). In the

(°)  History shows that it is difficult to project
the exact quantitative impact (in terms
of jobs and hours worked) of ongoing
and future technological innovations. For
example, John Maynard Keynes wrote in
1930, reflecting on job opportunities in
2030, that “We are being afflicted with
a new disease ... namely, technological
unemployment. This means unemployment
due to our discovery of means of
economising the use of labour outrunning
the pace at which we can find new uses
for labour.”
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Chart 17: Unemployment and long-term unemployment rates and share (EU, 2006-2015, quarterly data)
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second quarter of 2015, about 11 mil-
lion people had been unemployed for
more than a year, and two thirds
of these (about 7 million) had been
unemployed for more than 2 years.
In total, the long-term unemployed
accounted for 4.7 % of the EU’s total
labour force in the second quarter of
2015 and nearly 509% of total unem-
ployment (Chart 17).

While a decline can be seen for those
unemployed for less than a year and
those who have been unemployed for
between 12 and 18 months, there is
still little movement for those unem-
ployed for more than 18 months.
Overall LTU and especially VLTU are
declining very slowly.

The economic crisis appears to have
hit low-skilled workers hardest,
with their long-term unemployment
rate doubling between 2008 and
2013 (Chart 18).

The high rates of very long-term
unemployment pose significant chal-
lenges to both the EU’s labour markets
and its economy. Indeed, the probabil-
ity of moving from unemployment to
inactivity increases with the time spent
in unemployment (see chapter on long-
term unemployment). An increase in
inactivity rates is particularly worry-
ing in view of the projected popula-
tion ageing and consequent decline
in the working-age population which
can already be observed in the EU.
This can have major negative conse-
quences for overall GDP growth, par-
ticularly without significant increases
in productivity.

Chart 18: Evolution of long-term unemployment
in the EU by skills/education level, 2004-2014
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Likewise, long-term unemployment has
serious social and financial implications
for the individual and society. Depending
on the adequacy and resilience of social
protection systems, long-term unem-
ployment can result in a reduction in
individual and household income, with
increased risk of poverty and exclusion
and a negative impact on health. It can
also reduce the individual’s human capi-
tal and therefore his/her future employ-
ability, productivity and earnings. For
society, lower employment and lower
productivity due to the loss of human
capital have a negative impact on eco-
nomic growth. Undeclared work and
social unrest are other potential nega-
tive implications, in addition to the fis-
cal ones associated with lower revenues
and higher spending due to increasing
social transfers.

Long-term unemployment is not yet
fully entrenched but risks becoming so.
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Current high levels of long-term unem-
ployment reflect, to some extent, an
incomplete adjustment to recent eco-
nomic shocks. In other words, it is tak-
ing longer than usual for many people
to return to employment, even though
they are still actively searching for a
job. Attachment to the labour market is
attested by increasing activity rates in
almost all EU countries (Chart 19) and
across all age groups (Chart 20)(1°).
In addition, reductions in unemploy-
ment have not been accompanied by
any deterioration in other supplemen-
tary indicators such as discourage-
ment and underemployment for most
Member States, though this may be the
case in some. Moreover, the probability to
move from unemployment to inactivity

(*%)  The only exception is perhaps the youth but
inactivity rate for young people 15-24 has
been accompanied by an increased
participation in education and training
(see further on).
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for the long-term unemployed is now
lower than in pre-crisis years (see chap-
ter on long-term unemployment).

The increase in activity rates is a
welcome development: unlike in pre-
vious crises and recessions, activity
rates remained stable or increased in
the vast majority of Member States.
Access to child care and more flex-
ible working arrangements, pension
reforms and the need for additional
income in the presence of increased
uncertainty could explain this develop-
ment. However, activity and employ-
ment rates will need to increase further
in view of the ageing challenge (*?).
Population ageing results in a decrease
in the working-age population and an
increase in the old-age dependency
ratio. A higher share of the old and very
old in the population and a reduction
in the working-age population place
increased pressures on public spend-
ing (pensions, health care and long-
term care). To tackle the demographic
challenge and ensure future growth,
it is necessary to increase activity
and employment rates and to ensure
longer working lives, thereby reducing
the dependency ratio.

Analysis (*2) shows that both supply and
demand side policies can play a role
in helping the long-term unemployed
back to employment. On the supply
side for example, countries which com-
bine activation measures with access
to training and well-designed income
support for the unemployed weathered
the crisis better and have higher levels
of returns to employment.

(**)  The 2015 EC/EPC Ageing Report projections
suggest that up to 2022 the rising
employment rates will offset the decline in
working-age population already observed;
but from 2023 the ageing effect dominates
and the increase in employment rates will be
slower due to a lower impact of increasing
female participation rates and older workers’
participation rates. As more people are living
longer, the demographic old-age dependency
ratio will nearly double over the long-term:
from four working-age people for every
person aged over 65 years to about two
working-age persons. If productivity does
not substantially increase to compensate for
the reduction in the working-age population,
public spending is projected to increase by
1.4 pps of GDP in the EU and 1.5 pps in the
EA up to 2060, or even by about 3.5pps
when a higher risk scenario is considered.
See http://ec.europa.eu/economy_finance/
publications/european_economy/
ageing_report/index_en.htm.

(*2)  See the chapter on long-term
unemployment in this ESDE review and
the 2015 Labour Market Developments
in Europe Review. See http://ec.europa.eu/
social/main.jsp?catld=738&langld=en&publd
=7811&furtherPubs=yes.

Chart 19: Activity rates EU, EA and Member States
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Chart 20: EU Activity rates by gender, education and age, 2015Q2
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3.4. Youth unemployment
remains high but young
people are slowly

becoming more engaged

in either employment

or in education and training

For young people, recent develop-
ments are modest but encouraging,
with youth unemployment decreasing,
youth employment increasing slightly,
and a shrinking number of those who
are not in employment, education and
training (NEET) while the participation
in education is increasing.

Following the significant increase
observed between 2009 and 2013,
youth unemployment started to
fall but was still very high in 2014:
22.2% in 2014 compared to 15.9%
in 2008 (Chart 22). In the year to
September 2015, the youth unemploy-
ment rate fell by 2.0 pp in the EU and
1.3 pps in the EA and is now 19.9%
and 22.29% respectively (Chart 21).
This represents a decline of around
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half a million unemployed youths in
the EU, including 255000 in the EA.
Nevertheless, the EU and EA youth
unemployment rates in September
2015 were still higher than the rate
(around 15% in both the EU and the
EA) seen in March 2008. In September
2015, youth unemployment affected
4.5 million people in the EU and 3.1 mil-
lion in the EA.

The youth unemployment rate declined
in most Member States over the year to
September 2015, although it varies con-
siderably across Member States, from
7% in Germany, to almost half of the
active population aged 15-24 in Greece
and Spain, where it has almost tripled
since 2008 (Chart 21). The youth
unemployment rate remains particularly
high in Spain (46.7 %), Greece (48.6 %),
Croatia (43.1%) and Italy (40.5%). In
the vast majority of Member States, it
remains close to historical peak levels.
The dispersion is currently higher than in
2008 although some convergence has
been observed since 2013.
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Chart 21: Youth unemployment rates in the EU Member States in September 2015 and the highest and lowest rates since 2008
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Following the decline observed from
2009 to 2013, the youth employment rate
increased in 2014 to 32.5% (Chart 22).
In the second quarter of 2015, 32.5% of
young people aged 15-24 in the EU had
a job, up from 31.2% in the second quar-
ter of 2014, but down from 37.1% in the
second quarter of 2008.

When looking at unemployment not as a
share of the active population (those work-
ing plus those looking for a job) but as a
share of the population in the age group
15-24 (the unemployment ratio), unem-
ployment affected about 9% of young
people aged 15-24 in the EU in 2014,
compared to 6.9% in 2008. In the second
quarter of 2015, it was 8.3% compared to
9.0% in the second quarter of 2014 and
6.6% in the second quarter of 2008.

The share of young people 15-24 not
in employment, education and training

(NEETs), though still high, decreased,
and enrolment in education and train-
ing increased: 12.4% of young peo-
ple 15-24 in the EU were NEETs in
2014 compared to 139% in 2013 and
119% in 2008 (Chart 22). Nearly 70%
of 15-24 year-olds were in education
in 2014.

Despite recent positive developments,
getting young people into work is crucial
to avoid competence erosion or lack of
skill acquisition, since people accumulate
skills quickly in the early years of their
careers. Analysis has shown that the
skills levels of adults from a disadvan-
taged background can improve over time
through on-the-job learning. Therefore,
getting young people into work and ensur-
ing life-long learning improves workers’
skills and competencies in the work place
and increases their productivity and earn-
ings while boosting economic growth.
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Chart 22: Labour market indicators for youth, 2008-2014 3.5. The average number

of hours worked is now
increasing but it is still
below the pre-crisis levels

From mid-2008 to the beginning of
2013, the average number of hours
worked declined faster than the
number of people in employment
(Chart 23), but has been increasing
since then.

The overall decline in hours worked
was associated with an increased
reliance on part-time employment
(see chapter on labour legislation)
alongside a reduction in the average
number of hours worked by full-time
workers, falling from a weekly aver-
age of 41.0 hours in 2008 to 40.6 in
2013. The increase in the average
number of hours since 2013 has been
accompanied by an increase in full-
time employment over the past five
quarters (Chart 23 and Chart 13).

An overall reduction in hours worked
contributed to the adjustment during
the crisis in that the increased reliance
on part-time jobs and the reduction of
total hours worked in full-time jobs
may have avoided a larger loss of jobs.
One important question is whether a
‘catching-up’ effect in hours worked
can limit the extent of job creation.

The crisis may have accentuated
the long-term trend of an increas-
ing share of part-time employment.
This is often linked to more flexible
working arrangements, a diversifi-
cation of work schedules (including
non-standard and variable working
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Chart 23: Average number of hours worked in the EU

Note: provisional data for BG, EL, ES, CY, NL, PT, RO.

Source: DG EMPL calculations based on Eurostat (nama_10_lp_ulc).
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hours) and higher activity rates of
some population groups, including
women and older workers. The reduc-
tion in the number of usual weekly
hours is also associated with reduc-
tions in full-time working hours in
several Member States through leg-
islation. If this trend were to continue,
it would boost job creation. However,
the opposite may occur if there is a
large ‘catching-up’ effect in the num-
ber of hours worked by those already
in employment.

Job quality is another relevant factor
in this context. Fewer working hours
may reflect more flexible working
arrangements and higher participa-
tion rates of women and older work-
ers, many of whom tend to opt for
part-time work. However, involuntary
part-time work now accounts for a
significant share of part-time work

in several Member States (see chap-
ter on labour legislation), especially
among low-paid jobs, with a signifi-
cant share of net job creation since
2011 having been in the form of low-
paid part-time jobs, resulting in low
yearly earnings (ESDE 2014). This
may reduce the potential impact of
job creation on poverty reduction.

3.6. Nominal unit labour
costs, which increased

in some Member States
before the crisis, are

now declining

From 2001-2007, several Member States
(notably in the EA) experienced a strong
cumulative increase in nominal unit labour
costs (which measures nominal com-
pensation per employee). The countries
affected included Ireland, Greece, Spain,
Luxembourg and Italy (Chart 24), while

29

Germany and, to a lesser extent Austria
and Finland, experienced only very low
increases. In the presence of fixed nomi-
nal exchange rates, some Members States
saw an unsustainable distortion of labour
costs and cost-competitiveness within the
EA in the build-up to the crisis.

Since 2008, several Member States,
including Ireland, Greece, Spain and
Portugal (Chart 24), have seen a
downward adjustment in nominal
unit labour costs. Over the entire
2001-2014 period, Luxembourg had
the highest cumulative growth and
Germany the lowest. Outside the EA
(including the Member States that
joined the EA after 2001), Romania,
Bulgaria and the Baltic Member States
showed strong increases in growth in
nominal unit labour costs over the
2001-2007 period, while Cyprus
recorded a sizable decrease.
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Chart 25: Wage developments: changes in unit labour cost and employment adjustment
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Note: Surplus countries: BE, DE, LU, NL, AT and FI.
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Chart 26: Cumulative productivity growth and its components (2001-2007 and 2008-2014)
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Note: provisional data for BG, EL, ES, CY, NL, PT, RO; breaks in series of LV, RO and PL.
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Since 2010, wages in vulnerable countries
have been adjusting, accompanying a job
shift from non-tradable to tradable sec-
tors and contributing to rebalancing within
the EA (Chart 25) and, as such, support-
ing employment rebalancing (Labour
Market and Wage Developments, 2015).

3.7. Cumulative labour
productivity growth varies
substantially across

the EU and has decreased
in recent years

Cumulative labour productivity growth
(measured as the% change in output
per person) varied substantially across
Member States during the 2001-
2007 period. It was highest in Romania,
followed by the Baltic Member States,
while it was negative in Italy and very
weak in Spain and Cyprus (Chart 26).
During this period, cumulative labour
productivity was mostly supported by
positive output growth as well as positive
employment growth (except in Romania).

In contrast, during the 2008-2014 period,
cumulative labour productivity growth
was negative in several Member States,
with the greatest contraction occur-
ring in Greece. In Belgium, the United
Kingdom, Germany, Austria, Malta and
Luxembourg, the cumulative decrease
in productivity reflected the fact that the
positive cumulative employment growth
was stronger than the positive cumula-
tive output growth. By contrast, in Greece,
Italy, Finland and Croatia, the decrease in
productivity reflected negative cumulative
output growth which was stronger than
the negative cumulative employment
growth (Chart 26).

Strong cumulative growth was seen in
Poland followed by Romania, Bulgaria,
Latvia and Lithuania. However, in Latvia
as well as Spain, Ireland, Portugal, Estonia,
Cyprus, Denmark and Slovenia, the posi-
tive cumulative productivity growth was the
result of a stronger cumulative contraction
in employment that was greater than the
contraction in output (Chart 26).
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The relative contribution of wages (com-
pensation per employee) and productivity to
the evolution of nominal unit labour costs
shows whether wages have been evolving
in line with productivity. Chart 27 shows
that in some countries — Bulgaria, Romania,
Estonia and Poland - strong cumulative
growth in unit labour cost was mainly
driven by increases in wages, while pro-
ductivity was weak. In contrast, in Finland,
Luxembourg and ltaly, it was primarily
a contraction in labour productivity that
fuelled the nominal unit labour cost growth.

Ireland showed a notable decrease in
nominal unit labour cost over the 2008-
2014 period, driven by a strong increase
in productivity in the face of stagnant
nominal compensation per employee. Unit
labour costs did not increase in Cyprus,
Greece, Portugal and Spain over the 2008-
2014 period, although in Spain and Portugal
the moderate wage increase was matched
by an equally moderate increase in labour
productivity. In Greece, both productivity
and nominal compensation contracted.
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Chart 27: Nominal compensation per employee, productivity, unit labour cost 2008-2014 (cumulative growth)
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Source: DG EMPL calculations based on Eurostat (nama_10_pe,nama_10_gdp,nama_10_lp_ulc).

Notes: PL 2014 observation missing. Nominal unit labour cost measures nominal compensation per employee adjusted for productivity.

In core euro-area Member States, the
moderate cumulative increase in unit
labour cost was driven by moderate
increases in wages in combination with
very weak productivity growth. Outside
the EA, cumulative labour productivity
growth also remained weak, except in
Romania and Poland.

4. BOOSTING
KNOWLEDGE-BASED
CAPITAL AND SKILLS

IS KEY TO RESPONDING
TO DEMOGRAPHIC
AGEING, TECHNOLOGY
DEVELOPMENT,
GLOBALISATION

AND THE GREENING
OF THE ECONOMY

41. EUinvestment in
knowledge-based capital lags
behind world competitors

An important part of economic growth
stems from investment in knowledge
creation or intangible assets. Investment
in intangible assets by companies in the
United States, Japan and Europe has
been shown to have a significant impact
on overall productivity (Corrado et al,,
2011)(*3). Such knowledge-based capi-
tal or intangible assets are grouped into
three types: computerised information
(such as software and databases); inno-
vative property (such as scientific and
non-scientific R&D, copyrights, designs,
trademarks); and economic competen-
cies (including brand equity, firm-specific

(**)  See Corrado, C., Haskel, J., Jona-Lasinio, C.,
lommi, M. “Intangible Capital and Growth in
Advanced Economies: Measurement Methods
and Comparative Results”, IZA DP No. 6733,
2012. At http://repec.iza.org/dp6733.pdf.

Chart 28: Investment in intangible assets as a share of GDP
(EU Member States for which data is available for 2010)
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Source: Data from INNODRIVE, COINVEST and the Conference Board, Brussels, Belgium, sponsored by
FP7, www.INTAN-Invest.net.

Note: all_int stands for expenditure on all intangible assets; soft for expenditure on computerised information
(software and databases); innov_prop for expenditure on innovative property assets (scientific and non-
scientific R&D, copyrights, designs, trademarks); and econ_comp for expenditure on economic competencies
(brand equity, firm-specific human capital, networks connecting people and institutions, organisational know-
how that increases enterprise efficiency, and aspects of advertising and marketing).

human capital, networks connecting
people and institutions, organisational
know-how that increases enterprise effi-
ciency, and aspects of advertising and
marketing).

The measure of investment used in
section 2 primarily considers tangible
assets and does not look at the evolution
of intangible assets. However, the global
crisis may have affected the accumulation
of intangible assets even more than physi-
cal capital. Intangible assets typically entail
higher risks than physical or even financial
assets and the crisis has increased the risk
aversion of many investors (*).

() See for example the OECD work
at http://www.oecd.org/sti/inno/
newsourcesofgrowthknowledge-
basedcapital.htm and http://www.oecd.org/
sti/inno/46349020.pdf.
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The available data show large differences
between EU Member States and the US in
terms of the intangible assets available in
these countries (Chart 28). In this respect,
differences in the accumulation of intan-
gible assets could be one of the reasons
for the relatively slower rate of productivity
growth in EU countries compared to the
United States.

42. Investment

in skills is crucial to
reducing unemployment
and increasing

EU competitiveness

Increasing skills levels benefits both
individuals and society as a whole, con-
tributing to increases in productivity, com-
petitiveness and growth. While structural
drivers of change such as technology,
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globalisation and the greening of the
economy can create new jobs and career
opportunities, they can also increase
skill erosion, so that skills anticipation
and continuous skills updating will be
even more important in an ever chang-
ing society and economy. The 2016 AGS
stresses that ‘Equipping people with rel-
evant skills drives innovation and com-
petitiveness and is the basis for high
productivity. It is the best way to prevent
individuals becoming unemployed, as
well as to reduce the risk of poverty and
social exclusion.’ It stresses the need for
a skilled work force notably in view of the
fast evolving pattern of work in the digital
economy and long-term unemployment.

Previous analysis based on the results
of the Survey of Adult Skills (PIAAC) has
shown that most EU countries show
lower average scores in adult literacy
and numeracy than their OECD coun-
terparts and major global competitors
(OECD, 2013; European Commission
2014)(**). In these tests, the mean aver-
age score of the six largest EU countries
(Germany, the United Kingdom, Poland,
France, Italy and Spain), accounting for
more than two-thirds of the total EU
population, falls behind that of the EU’s
competitors (Japan, Australia, Canada,
South Korea and even the United States).
According to PIAAC data, poor computer
or general ICT skills are also common in
some EU Member States.

Analyses also show that around 40%
of EU firms report difficulties in find-
ing the right mix of skills and that there
are significant skills shortages in the EU
despite unprecedented levels of unem-
ployment (*¢). However, the share of firms
reporting difficulties ranges from more
than 60% in Austria and the Baltic States
to less than 259% in Croatia, Cyprus,
Greece and Spain (7).

The difficulty in finding suitably skilled
employees may also be due to firms
offering uncompetitive starting salaries
or non-permanent contracts, inefficient
human resource management, insuf-
ficient training programmes or career
prospects, changes in organisational

(**)  See http://www.oecd.org/site/piaac/.

(*¢)  Skill shortages occur when there are
not enough individuals with the required
skills within the economy to fill existing
vacancies at prevailing market wages
and working conditions (and within a
reasonable location).

(*”)  Spring 2013 European Company Survey,
Eurofound.

practices, or, to a certain extent, the result
of a firm’s success and expansion (see
chapter on skills). In general, skills short-
ages are more prevalent in economies
where strong industrial sectors account
for a larger share of employment and
less prevalent where firms commit to tal-
ent management and offer higher quality
jobs (better contracts, training, etc.).

Analyses also show that the most com-
petitive countries invest more in skills
and life-long training, and that their
employers play a crucial role in reducing
skills shortages through a mix of human
resources policies. Apart from upgrad-
ing the skills of their staff (e.g. retraining
staff; providing internships and appren-
ticeship places), they also offer better
quality and more stable jobs that are
more attractive and base their hiring
practices on ‘potential’ rather than solely
on experience. In these circumstances,
enterprises can strengthen their talent
pipeline both from the outside market
(e.g. via local employer associations) and
by further investment in their existing
workforce (via promotions and job rota-
tions) (see chapter on skills).

5. INTRA-EU MOBILITY
CONTRIBUTED TO
LABOUR MARKET
ADJUSTMENTS DURING
THE CRISIS BUT REMAINS
LIMITED

Labour mobility, together with wages,
has acted as an important adjustment
mechanism both during and following
the crisis. During the crisis period, labour
mobility may have helped attenuate

disparities in the levels of unemployment
between countries (Labour Market and
Wage Developments, 2015). The stabil-
ity and health of labour markets serve
as the pull factor encouraging mobile
workers to move from more depressed
markets to more dynamic ones. While
most mobile EU citizens move primarily
for work-related reasons, migrants from
third countries might also come to the
EU for work, to join family members or
to study/obtain training.

Analyses suggest that mobile workers
contribute positively to labour markets.
Labour market outcomes of mobile EU
people are on average better than those
of natives, and they contribute to growth.
Mobile EU citizens are, on average, more
likely to be employed than nationals
and tend to have higher employment
rates (Chart 29). They tend to be well-
qualified and younger and contribute to
labour market adjustments and labour
allocation by choosing countries with a
relatively more stable labour market.
Nevertheless, their qualifications are
not always fully used in the jobs they
obtain in the countries they move to.
And foreign-born people often accept a
significant wage penalty when taking up
work in the EU.

Evidence (see chapter on mobility and
migration) suggests that foreign-born
people (mobile people and third-country
migrants) do not pose a burden on the
overall welfare systems of the host
countries, notwithstanding potential
pressures on the provision of services at
the local level, especially if local budgets
are not adjusted accordingly. In general,

Chart 29: Odds ratio of EU-mobile workers, native-born and third-country migrants
being employed compared to natives (=1), age group 20-64 years, 2012/13
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Chart 30: Real GDP, employment and household disposable income (EU, year-on-year change)
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Source: Eurostat, National Accounts, data non-seasonally adjusted [namq_10_gdp, namq_10_pe, nasq_10_nf_tr] (DG EMPL calculations for GDHI).
Note: GDHI EU aggregate for Member States for which data are available, GDP for EU-28.

the opposite is true: all groups of for-
eign-born people are less likely to receive
benefits than native-born people when
controlling for their labour market sta-
tus. Moreover, given their good labour
market performance, mobile people from
the EU15 and the EU10 depend less on
unemployment benefits than native-born
people. In addition, among the unem-
ployed, foreign-born individuals are less
likely to receive unemployment benefits.

Mobility across the EU has been
increasing over the past two decades,
particularly after the EU enlargement.
Yet, EU mobility is low compared to
mobility in the United States (*®). Four
percent of the EU’s population aged
between 15 and 64 years are living in
an EU Member State other than their
Member State of birth (mobile EU peo-
ple). This compares to the situation in
the United States where, in the absence
of a language barrier, nearly 30% of
the working-age population lives in a
different state to that of their birth.
In 2014, there were less than 15 mil-
lion mobile people in the EU, up from
slightly less than 12 million in 2006.

(*8)  Different legal systems, different
educational systems, problems associated
with the recognition of qualifications
and different languages are some of the
obstacles that EU mobile persons will have
to face compared to their United States
counterparts.

This is roughly half the number of
third-country (non-EU) migrants: there
are 28 million third-country migrants
aged between 15 and 64 years liv-
ing in the EU. In other words, only a
relatively small share of EU people
exercise their right to free movement,
while, in the United States nearly 30%
of the working-age population lives in
a different state to that of their birth.

With a view to improving the EU’s
long-term growth performance in the
light of demographic ageing and work-
force decline, mobility and migration
have so far been largely “underused”.
In view of the steady decline of the
working-age population in most EU
Member States and to limit the rise
in its economic dependency ratio, the
EU will need to achieve higher employ-
ment rates (including through intra-EU
mobility) and productivity growth, and
draw on migration from third countries
(outside the EU). However, relying on
increased mobility and migration is
likely to require a comprehensive set
of policies to ensure the effective inte-
gration of foreign-born people.
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6. HOUSEHOLD
DISPOSABLE INCOME IS
INCREASING GRADUALLY,
BUT POVERTY AND
EXCLUSION REMAIN
HIGH, FUELLED

BY UNEQUAL
OPPORTUNITIES

AND RISING MARKET
INEQUALITY

6.1. Poverty and exclusion
reduction will depend on
the quantity and quality
of jobs and who benefits

Household incomes in the EU are
on the rise again, benefitting from
stronger economic activity and improv-
ing labour market circumstances. On
average in the EU (*°), gross disposable
household income (GDHI) increased by
around 2% in real terms in the year to
the first quarter of 2015 (1.9% for the
EA) (Chart 30). Growth in household
income is coming from both work and
social benefit support. However, note
that the level of GHDI is still below the
2009 peak.

(*%)  The real GDHI growth for the EU is
a DG EMPL estimation. It includes
Member States for which quarterly
data are available (18 Member States:
AT, BE, CZ, DE, DK, EL, ES, FI, FR, HR,
IE, IT, NL, PL, PT, SE, SI and UK, which
account for at least 90% of EU GDHI,
PL and RO available up till 2012). The
nominal GDHI is converted into real GDHI
by deflating with the deflator (price
index) of household final consumption
expenditure. The real GDHI growth is a
weighted average of real GDHI growth
in Member States.
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Chart 31: Trends in poverty and social exclusion in the EU
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Following a continuous increase since
2009, the share of people at risk of pov-
erty or exclusion (AROPE) (*°) reached its
peak in 2012 (24.7 %). Since then it has
shown a small decrease but remains very
high: in 2014, 24.4% of the EU popula-
tion — about 122 million people - were
at risk of poverty or social exclusion
(Chart 31 and Chart 32). Following a
similar path, the AROPE rate in the EA
went down to 23.5% in 2014; however,
it is still 1.7 pps higher than in 2008.

It is however worth noting that the three
components of this indicator (relative
poverty, joblessness, material depriva-
tion) behaved differently after 2013.
Relative poverty (?!) (at-risk-of-poverty
rate, AROP), which went down slightly in
2013, increased again in 2014. According
to estimations (‘nowcasts’) available
for 17 countries, the at-risk-of-poverty
rates are not expected to improve in

(2°)  The EU poverty and social exclusion
(AROPE) indicator and one of the Europe
2020 headline targets refers to the
situation of people either at risk of
poverty or severely materially deprived or
living in @ household with a very low work
intensity. The AROPE rate which measures
the share of the total population which
is at risk of poverty or social exclusion
is calculated as a weighted average of
national results on the basis of three
indicators (reflecting monetary and non-
monetary aspects): the atriskofpoverty
rate, the severe material deprivation
rate and the share of people living in
very low workintensity (quasi-jobless)
households. It covers people in any of
these categories and, while very broad,
reflects the many facets of poverty and
social exclusion across Europe.

See http://ec.europa.eu/eurostat/
statistics-explained/index.php/People_at_
risk_of_poverty_or_social_exclusion.

(?)  The relative component of the AROPE is the
risk-of-poverty and is defined as the share
of people with a disposable equivalised
income below 60% of the median income of
the country in which they live.

2015 (reference income of 2014). This
renewed increase is worrisome as the
income thresholds under which people
are considered to be at risk of poverty
are also declining for some countries,
reflecting a continuous deterioration in
living standards.

The share of people living in jobless
households (zero or very low work inten-
sity) continued to increase to reach 11.1%
in 2014, well above the pre-crisis level
of 9.1%. Severe material deprivation
(SMD)(??) is the only component that
has been improving. In 2014, severe
material deprivation decreased fur-
ther to reach 9.0% in the EU, notably
thanks to the strong declines in Bulgaria,
Romania, and Hungary. Nevertheless, it
remains above the level (8.2%) recorded
in 2009 (Chart 31) and continues to
increase in a number of countries, includ-
ing Spain, Greece and the United Kingdom.

() The material deprivation indicator expresses
the inability to afford some items considered
by most people to be desirable or even
necessary to lead an adequate life. It refers
to a state of economic strain and durables,
defined as the inability to afford rather
than the choice not to do so. In other words
it distinguishes between individuals who
cannot afford a certain good or service,
and those who do not have this good or
service for another reason, e.g. because
they do not want or do not need it. The EU
indicator adopted by the Social Protection
Committee measures the percentage of
the population that cannot afford at least
three of the following nine items: 1) to pay
their rent, mortgage or utility bills; 2) to
keep their home adequately warm; 3) to
face unexpected expenses; 4) to eat meat
or proteins regularly; 5) to go on holiday;

6) a television set; 7) a washing machine;
8) a car; and 9) a telephone. The severe
material deprivation rate (SMD) refers

to the share of the population who are
unable to pay for at least four of the above-
mentioned items.
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The working-age population and their
children were the most affected by
the crisis, while the elderly were bet-
ter protected by the relative stability of
pensions compared to earnings from
employment (Chart 33).

The risk of poverty and exclusion of the
working-age population increased from
239% in 2008 to 25.3% in 2013 due to
job losses and rising in-work poverty.
In 2014 and 2015, the risk of pov-
erty of children (relative income pov-
erty) may have increased further in a
number of countries, mainly due to a
deeper economic crisis in recent years,
a poorer performance of their labour
market developments (still marked by
high unemployment and long-term
unemployment), a modest economic
recovery and a macro-economic situ-
ation (large public debt and deficit),
which have limited the fiscal space for
public intervention.

Reductions in unemployment con-
tribute to reducing the levels of pov-
erty, but only half of the poor who
find a job actually escape poverty (*3)
(Chart 34). Indeed, the impact of job
creation and employment growth on
poverty depends on whether the new
jobs offer a living wage (in terms of
both hours worked and hourly wage)
and on whether they go to job- rich or
job-poor households. In this respect,
analyses show that support for the
unemployed is most effective when
geared towards raising their employ-
ability and providing skills that are
needed in the labour market, so that
they are better able to move into more
sustainable jobs.

() Calculations presented in Chart 34 are based
on the panel component of EU-SILC, whereby
the same households are interviewed over
four consecutive years. A quarter of the
panel is renewed every year.
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Chart 32: Poverty and social exclusion across EU Member States: 2008, 2013 and 2014

Source: Eurostat, EU-SILC.

Notes: Country groupings are established by change from 2008 to 2014; ES: 2009 instead 2008, classified based on changes 2009-2014; HR: 2010 instead 2008,
classified based on change 2010-2014; UK: break in series 2012, classified based on estimated change; BG, DK EE: break in series 2014 classified based on change
2008-2013; grouping is not based on statistical significance of changes; EU-28: EU-27 for 2008.
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Chart 33: Risk of poverty and social exclusion by age group,
labour market status and skill level (2008 and change 2008-2013)
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Chart 34: Share of poor people who were not working
and found a job, by poverty status (Transitions 2008-2009)
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6.2. Unequal
opportunities and rising
market inequalities put a
strain on welfare systems,
especially in the countries
hit hardest by the crisis

The previously observed convergence in
the levels of income inequality across
the EU stopped with the crisis. Before
the crisis, EU inequality levels were
converging as a consequence of both
increasing inequality in low inequal-
ity countries (Germany, France and the
Nordic Member States) and decreasing
inequality in high inequality countries
(Spain, Italy, Greece, and the United
Kingdom). Inequalities started increas-
ing again in Greece, Italy and Spain, while
the rising trend observed in Germany and
France was reversed or stopped after
2008. In the United States, inequalities
are higher than in most EU countries and
continued to increase during both periods
(Chart 35).

In many countries, the change between
2007 and 2013 in the inequality in dis-
posable incomes was primarily driven by
the increase in market income (*4) ine-
qualities, which is measured before tak-
ing account of the redistributive effects
of taxes and transfers (Chart 36).
Between 2007 and 2013, labour market
income inequality increased significantly
in more than a third of EU countries.

(**)  Market incomes refer to labour market
income and to property income, before taxes
and transfers.
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Chart 35: Level and changes in disposable income inequalities before and during the crisis
(between 2000 and 2008 and between 2008 and 2013). Gini Index
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remains one of the main determinants
of educational and health outcomes.
Gender gaps continued to reduce dur-
ing the crisis but remain significant and

hinder the efficient allocation of human
capital. Ensuring access for all to quality
services and promoting gender equality
is essential to enhancing the quality of
human capital and social mobility (e.q.
the opportunity that individuals have to
acquire better education when parents
had lower education or to move up the
income scale).

Chart 36: Change 2007-2013 in market income inequality (before taxes and transfers)
vs. disposable income inequality — Gini coefficient

> 20
E=
g 15
£
@ *

10
g K¢ Be o]
= HU SE ]
g 5 L X 4 *
3 AR SO
§ o 7’?'”"””07”9}}1 77777777777777777777777777
2 PL g 1) O
£ 5 ®xe E:
<y (4 * BG |7 E
= PT
I NL
£-10
& s /RO

-15 -10 -5 0 5 10 15 20
% change in market income inequality
Source: Eurostat — EU-SILC EMPL calculations based on UDB.

7. SOCIAL PROTECTION
SYSTEMS IN THE EU

7.1.

The increase in labour market income
inequalities reflects both the rise in
unemployment (inequalities between
those who work and those who do not
work) and a polarisation of earnings
of those in work (inequalities between
those who work). In recent decades,
labour markets have been transformed
by globalisation, technological changes
and regulatory reforms, all of which
have had an impact on the distribution
of earnings.

The OECD (2015)(?°) showed that, in
almost all countries where labour income
inequality increased, this was due to both
rising unemployment and an increased
dispersion of wages, with the exception
of Portugal, Greece, Ireland and Belgium

() See OECD, In It Together: Why Less Inequality

Benefits All, 2015. At http://www.oecd.org/
social/in-it-together-why-less-inequality-
benefits-all-9789264235120-en.htm.

where the wage dispersion narrowed.
In Portugal, Greece and lIreland, this
resulted partly from cuts in public sec-
tor wages which had tended to be higher
than those of the private sector.

The overall imbalance of earnings is
largely due to a polarisation between
highly-paid full time jobs and low-paid
part-time jobs. The effect of the uneven
distribution of jobs, in terms of hours
worked and wage levels, is compounded
at household level by the increase in
the number of couples in the same
wage category.

Despite the long-term progress made in
improving opportunities for all, notably by
promoting universal access to education
and health care, improvements in living
standards (e.g. as measured by median
income and material deprivation rates)
have stalled, and socio-economic status
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Social protection
expenditure grew more
strongly in 2014 in most
EU countries, after the
slow growth in 2013 and
the 2010-2012 decline

While social protection expenditure
played a major role in stabilising incomes
in 2009, the 2012 decline in real terms
was pro-cyclical and the subsequent
increase in 2013 was relatively weak
and provided little support in terms
of income stabilisation (Chart 37).
In 2009, real expenditure grew for all
expenditure categories: not only for
unemployment, social exclusion and
housing, and family benefits, as per-
haps expected in the context of an eco-
nomic recession, but also pensions and
health care which increased at a faster
rate than in previous years. The 2012
decline in real expenditure affected all
expenditure categories except pensions.
Unemployment-related expenditure, for
example, continued to decrease following
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Chart 37: Gross Household Disposable Income (GHDI) developments in the EU (2000-2015)

m Compensation of employees

% change on previous year

Compensation of self-employed
= Net property income

m Net social benefits
Net contributions
m Taxes on income, wealth (negative)

Sources: ECB and Eurostat.

mixed income (compensation of self-employed).

6 m Net other current transfers — Real GDHI I
— Real GDP
_8 T T T T T T T T T T T T T T T T T T T T T T T T T
Ql @2 Q3 4 Q @ Q3 M |Q Q@ Q@ ¥ Q @ B U/ @ B3 U/l @ B ¥/ @ B ¥ @ @3 ¥ a @
2007 2008 2009 2010 2011 2012 2013 2014 2015

Notes: Annual percentage change and percentage point contributions. Labour income includes compensation of employees and gross operating surplus and

Chart 38: Breakdown of the annual change in real public social expenditure between the contributions
from in-cash and in-kind benefits (2001-14) in the EU-28 and EA-19

Source: Eurostat (NA and DG EMPL calculations).
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the strong decline observed in 2011 and
despite the increase in unemployment.
This evolution contrasts with the strong
growth in unemployment expenditure
recorded in 2008 and 2009, also follow-
ing the increase in the number of unem-
ployed persons. In 2014, however, social
protection expenditure did start to grow
again at a pace closer to its long-term
trend (see the chapter on social protec-
tion for more detailed information on
the developments and reforms of social
protection systems).

In 2014, work incomes started to increase,
reflecting the improvement of labour

market conditions. Social benefits (%) also
continued to increase slightly in compari-
son to 2013. The latter may be related to
the use of indexation mechanisms linked to
2013 inflation rates which were higher than
in 2014 (Chart 37). The first two quarters
of 2015 show a continued improvement

(*®)  Social protection expenditure generally
helps to stabilise the economy in bad
economic times, since social benefits partly
compensate for the decline in households’
market income. Unemployment benefits
typically have a stabilising function, as
do means-tested benefits of various
sorts (typically social exclusion, family or
housing). Health and pensions expenditure
play a role too, but generally to a lesser
extent (since they do not respond directly to
a decline in market incomes).
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in Gross Household Disposable Income,
also supported by work income and
social benefits.

In 2014, while the economic environment
improved, both cash and in-kind expendi-
ture increased in the EU and the EA at
a faster pace than in 2013 (Chart 38).
However, the increase of in-kind ben-
efits in 2014 only partially compen-
sated for the declines observed between
2010 and 2012. Most Member States
registered similar increases, except for
Ireland, Greece, Spain, Cyprus, Croatia and
Slovenia where in-kind benefits continued
to decline.
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Changes in the tax-benefit system over
the period 2008-2014 had a strong
impact on household incomes across the
Member States (?’). In some countries,
the measures adopted since 2008 have
led to a strong reduction in household
incomes (-17% in Greece, -4.5% in
Latvia, and around -4% in Italy and
Estonia), even if the impact was gener-
ally greater on high incomes than on low
incomes. More recently, in most of the
Member States assessed, the measures
adopted in 2013-2014 had a positive
overall impact on incomes and in most
cases were more beneficial to lower
income groups. It can be noted that,
in countries that experienced a similar
average impact on household incomes,
the distributional impact of meas-
ures over the period 2008-2014 var-
ied between lower and higher income
groups, highlighting the importance
of the design of measures in terms of
policy outcomes.

8. THE ECONOMIC
CRISIS IMPACTED

ON SOCIAL DIALOGUE
PRACTICES IN
DIFFERENT WAYS
ACROSS THE EU

Social dialogue is seen to make labour
markets more dynamic and inclusive
by enabling workers and employers to
better balance their interests in order
to identify win-win solutions. Social
partners engage in discussions at dif-
ferent levels and promote their joint
work through different channels, in line
with national practices and traditions.
Through collective bargaining, workers
and management may negotiate working
conditions at company, sector or national

(¥)  De Agostini, P, Paulus, A. and Tasseva, I., The
effect of tax-benefit changes on the income
distribution in 2008-2014, Euromod Working
Paper Series, EM 11/15, 2015.

level (including coordination between
these levels and units at a given level).

In several Member States (for exam-
ple Belgium, France, Germany, ltaly,
the Netherlands and Romania), social
partners manage “paritarian” funds to
promote skills development or occupa-
tional health and safety, or co-manage
certain aspects of social security sys-
tems. Moreover, social partners can
play an important role in the design and
implementation of policies and reforms.
Governments may consult social part-
ners on policy orientations, drawing on
their expertise in employment matters.
Public authorities can negotiate with
social partners to reach joint decisions.
Moreover, the state can also provide
institutional and financial support to
social partners’ bipartite agreements.

There are several examples where
social dialogue contributed directly to
job preservation during the recent eco-
nomic crisis. The initial stages of the
crisis mainly affected the private sector
where, in some Member States (such as
Austria, Germany, the Netherlands and
Poland), the social partners, often sup-
ported by public authorities, agreed on
internal flexibility measures such as
short-time working schemes. These
discretionary measures, in combination
with the effects of automatic economic
stabilisers (such as unemployment insur-
ance, including those co-designed or co-
managed by social partners) helped to
contain many of the negative effects of
the economic shock on employment and
living standards.

Over the medium term, social dialogue
is seen to contribute to employment
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growth, with the information and con-
sultation of workers at company level
having a positive effect on staff perfor-
mance and productivity, as well as the
competiveness and reputation of the
companies. At macro-level, transpar-
ent working conditions and regulations
designed and implemented with support
from both sides of industry are also seen
to create a stable and predictable cli-
mate for investment.

Social dialogue contributes to the
improvement of working conditions. Joint
actions and measures designed, or co-
designed, by social partners facilitate the
identification of skills needs, job match-
ing and lifelong learning that enhance
job quality. Social partner agreements
promote occupational health and safety,
working time or reconciliation of work
and family life. This includes EU-level
agreements, implemented by directives
or autonomously by social partners in
accordance with national practice.

However, maximising the benefits of
social dialogue depends crucially on
enhancing the capacity of the social
partners as well as developing their
involvement in the design and imple-
mentation of policies and reforms.
In countries where social dialogue
needs to be reinvigorated (in particu-
lar in a number of Central and Eastern
European countries) or in those where it
has been weakened due to the economic
and financial crisis (Greece, Ireland,
Portugal, Spain and Cyprus), efforts to
build and develop the capacity of social
partners to make an essential contri-
bution to the recovery are thus seen
to be priority areas of policy action
and intervention.
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1. INTRODUCTION

Promoting entrepreneurship and self-
employment is high on the agenda of
European, national and regional policy-
makers because it has a strong potential to
create jobs, strengthen the EU’s innovation
capacity and give unemployed and disad-
vantaged people an opportunity to fully
participate in society and the economy.

The Europe 2020 strategy (adopted in
2010) recognises that entrepreneurship
and self-employment are crucial in pro-
moting employment growth by addressing
opportunities and challenges stemming
from ongoing structural changes (including
accelerating technology progress, globalisa-
tion, ageing of society and greening of the
economy) (?). Likewise, the Small Business
Act(®) (adopted in 2008) anchored the ‘Think
Small First’ principle in policy-making (*).

() By Eric Meyermans, Giuseppe Piroli, Guy Lejeune,
David Arranz, Emmanuel Joseph and Radek
Maly, and with a contribution on measuring
self-employment, working conditions and social
dialogue by Isabella Biletta (Eurofound) and
Agnés Parent-Thiron (Eurofound).

(3)  More particularly, self-employment
and entrepreneurship can play an important
role in meeting the Europe 2020
targets of employment, social cohesion,
and research and innovation, as well
as the targets of climate change.

(*)  See http://ec.europa.eu/growth/smes/
business-friendly-environment/
small-business-act/index_en.htm

(*)  The ‘Think Small First’ principle requires
that legislation takes SMEs’ interests into
account at the very early stages of policy-
making in order to make legislation more
SME-friendly. See http://europa.eu/rapid/
press-release_|P-08-1003_en.htm

In addition, the Employment Package
(adopted in 2012) recognised the poten-
tial of self-employment and entrepreneur-
ship in contributing to a job-rich recovery,
while the Entrepreneurship 2020 Action
Plan (adopted in 2013)(°) outlined a strat-
egy to reignite the entrepreneurial spirit
in Europe and the Green Action Plan for
SMEs presented ways for SMEs to turn
environmental challenges into business
opportunities (6).

This chapter contributes to the policy
debate by examining to what extent labour
market and social policies can boost job
creation through self-employment and
(self-employed) entrepreneurship in the
face of ongoing structural change, such
as the further digitisation, globalisation
and greening of the economy.

The chapter is structured as follows. The
first section summarises key develop-
ments in self-employment and self-
employed entrepreneurship and their

(°)  Promoting investments in changing
the public perception of entrepreneurs,
in entrepreneurship education and to support
groups that are under-represented among
entrepreneurs are indispensable if we want
to create enduring change.
See http://ec.europa.eu/transparency/regdoc/
rep/1/2012/EN/1-2012-795-EN-F1-1.Pdf

(®) By improving the resource efficiency
of European SMEs, supporting green
entrepreneurship, exploiting the opportunities
of greener value chains, and facilitating
market access for green SMEs. For more
details, see http://ec.europa.eu/growth/
smes/business-friendly-environment/
green-action-plan/index_en.htm
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capacity to create jobs in the EU since
2000. The second section highlights the
role of a select set of framework condi-
tions in supporting self-employment and
nascent entrepreneurship. The third sec-
tion elaborates on labour market and social
policies which have the potential to support
sustainable start-ups. The fourth section
pays special attention to labour market and
social policies that have the potential to
help under-represented groups (such as
disabled and young people) in their transi-
tion to self-employment. The fifth section
explores how these policies can strengthen
the potential for additional sustainable job
creation following a one-person, micro or
small enterprise start-up. The last section
draws some conclusions.

This chapter complements the ongo-
ing work on ‘Job creation in SMEs’ by
Eurofound and the ‘Annual Report on
European SMEs’(’); it does not provide an
exhaustive list of European Commission
policies (8).

(’)  See, for instance, European Commission
(2014).

(8)  This chapter focusses on developments in
the European Union, for a comprehensive
overview of self-employment in the US,
see, for instance, http://www.bls.gov/
careeroutlook/2014/article/self-employment-
what-to-know-to-be-your-own-boss.htm
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2. ENTREPRENEURSHIP
AND SELF-EMPLOYMENT
CREATE JOBS

This section reviews recent developments
in self-employment and entrepreneurship
as well as their impact on EU job creation
since 2000. This chapter focuses primar-
ily on entrepreneurship as the process of
starting and subsequently expanding a
business - rather than the ability to turn
ideas into action, which both the self-
employed and employee can display (°).

For the following empirical analysis, a
micro-enterprise is an enterprise employ-
ing 10 persons or fewer, while a small
enterprise employs up to 50 persons(:°)
and self-employed persons are those who
work in their own business, farm or profes-
sional practice (*). While the self-employed
usually perform routine tasks, entrepreneurs
attempt to develop something new, hence
entrepreneurs are more likely to create addi-
tional jobs. People can be pushed into self-
employment because no alternative (other
than unemployment) is available, ‘the neces-
sity entrepreneur’, or people can be pulled
to self-employment through entrepreneurial
opportunities, ‘the opportunity entrepreneur’.
See, for instance, Bhola et al. (2006).

(°)  Entrepreneurship comprises creativity,
innovation and risk-taking, and the ability
to plan and manage projects in order
to achieve objectives. See, for instance,
European Commission (2006). Along with
the ability to communicate in the
mother tongue and foreign languages,
mathematical competence and basic
competences in science and technology,
digital competence, learning to learn, social
and civic competences, as well as cultural
awareness and expression, entrepreneurship
is one of the key competences for flexibility,
adaptability, satisfaction and motivation
in a knowledge-based economy. For more
details, see, for instance, http://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=U
RISERV:c11090&from=EN

(*°)  And having an annual turnover and/
or annual balance sheet total not
exceeding, respectively, EUR 2 million
and EUR 10 million. See the Commission
Recommendation of 6 May 2003
concerning the definition of micro, small
and medium-sized enterprises (Text with
EEA relevance) (notified under document
number C(2003) 1422), available at
http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:32003H0361

(1) A self-employed person is considered
to be working if he/she meets
one of the following criteria: works
for the purpose of earning profit, spends
time on the operation of a business
or is in the process of setting up his/her
business. See, for instance, Eurostat at
http://ec.europa.eu/eurostat/cache/metadata/
en/lfsa_esms.htm. Not to be confused
with business owner who owns a company.
A distinction also has to be made between
the entrepreneur (who finds new ideas
and puts them into effect) and the manager
(who oversees the ongoing efficiency
of continuing processes). See, for instance,
Baumol (1968).

Start-ups cover a heterogeneous group of
self-employees, including: those who aim
to remain small and local (e.g. the local
drycleaner or hairdresser); those who
plan to expand their activities beyond
(regional or national) boundaries (i.e.
Innovation Driven Enterprises (*?)); and
those who are formally self-employed
but working under similar conditions to
those of dependent employees. Although
all three types of start-up have a direct
job impact, their potential to create
additional jobs differs greatly. The small
business owner usually aims for limited
growth and job creation, while the entre-
preneur starts small with the intention of
expanding his/her business and employ-
ment by exploiting new ideas (that drive
product innovation and process innova-
tion) while coping with unknown risks.

Finally, for the following empirical analy-
sis, it can be noted that since the empirical
analysis of entrepreneurship at EU level
is often hindered by a lack of harmonised
data, self-employment statistics are seen
as the best available indicator for compar-
ing entrepreneurial activity (**) between
EU Member States (*#). Moreover, ongoing
structural developments such as innova-
tions in ICT and trade patterns are likely to
reinforce the need for further refinement
of the tools and conceptual frameworks
for measuring self-employment accu-
rately. See Box 1.

2.1. Recent developments
In 2014, just under 16 % of all employed
people were self-employed, with the
highest shares in Greece (329%) and
Romania (30%) and the lowest in
Sweden (5 %) and Luxembourg (6 %) (*°).
See Chart 1.

Compared with 2000, the share had
decreased by almost 2 percentage points
(ppt.) in the EU as a whole, with the

(*2)  With the Exponential Entrepreneur at
its apex. See, for instance, Diamandis
and Kotler (2015).

()  There are no guidelines on the computation
of self-employment income.

(*)  Parker (2009) discusses the advantages and
drawbacks of three alternative measures
of entrepreneurship, i.e. a new venture
creation, small firms and self-employment/
business ownership.

(¥5)  Statistical definition of self-employment:
self-employed persons are the ones
who work in their own business, farm or
professional practice. A self-employed
person is considered to be working if he/she
meets one of the following criteria: works for
the purpose of earning profit, spends time
on the operation of a business or is in the
process of setting up his/her business.
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largest decreases in Romania (-15 ppt.),
Lithuania (-8 ppt.) and Hungary (-7 ppt.),
while the strongest increases were in
Slovakia (+5 ppt.), the United Kingdom
(+3 ppt.) and Slovenia (+2 ppt.).

In Romania (86%), Portugal (57 %),
Poland (49%), and Croatia (48%) () a
significant share of the self-employed
are employed in the agriculture, forestry
and fishing sector. See Chart 2.

In 2014, less than one third of the EU’s
self-employed engaged other workers to
work for them - i.e. they were solo self-
employed - but with strong variations
across Member States. The highest share
of employers among the self-employed
is found in Hungary (49%), followed
by Germany (459%), Austria (429%) and
Denmark (429%). The Romanian (6%)
share is by far the lowest, followed by
the United Kingdom (17 %), the Czech
Republic (20%) and Greece (20%).
See Chart 3.

About 1.5% of the employees had a
second self-employed job in 2014, with
the highest share in Poland and Sweden
and the lowest share in Bulgaria and
Slovakia. See Chart 4.

In the EU, about 5% of the inactive per-
sons in 2013 became self-employed
without employees in 2014 (about the
same change as in 2007), while 4.5%
of employees and only 2.7% of the
unemployed made a similar transition
(compared to respectively 4.8% and
2.7% in 2007). See Chart 5. At the same
time, 3% of the employees in 2013
became self-employed with employees in
2014 (compared to about 4% in 2007),
while 1.2 % of inactive persons and only
0.7 % of the unemployed moved to self-
employment with employees (about the
same as in 2007). See Chart 6.

In the United Kingdom more than 5% of
men who had been unemployed in 2013
became self-employed in 2014, while in
Hungary this was only the case for about
1% of the unemployed. See Chart 7. At
the same time, almost 5% of women in
Cyprus who were unemployed in 2013
became self-employed in 2014, while
in Hungary, Croatia, Greece, Bulgaria and
Germany this was the case for less than
19% of women. See Chart 8.

(*®)  Last year for which data is available.
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CHAPTER I.1: BOOSTING JOB CREATION THROUGH SELF-EMPLOYMENT AND ENTREPRENEURSHIP

Box 1: Defining and measuring self-employment in a changing world

Differences between the self-employed and employees are cloudy ...

Defining, measuring and describing self-employment is an increasingly difficult exercise, since the boundaries between self- and
dependent-employment as well as paid and unpaid work are blurring. Hence it becomes more difficult to accurately measure
employment status. Statistical and legal approaches can be difficult to reconcile and an increasing variety of situations are
regarded as self-employment. A better understanding of these changes is important for policy-makers, which calls for further
work to adapt analytical and statistical tools to provide high-quality information and data.

Hybrid forms of employment are emerging, sharing features of both dependent- and self-employment (see, for instance,
Eurofound (2015)), while other forms include ‘volunteering’ or unremunerated work. There are a number of explanatory fac-
tors, such as:

- increasing use of subcontracting, including to micro-enterprises and self-employed workers;

- self-employment offering a viable alternative to unemployment, especially for disadvantaged groups of jobseekers trying
to develop and market their services;

- ICT development creating new forms of ‘digital’/‘virtual’ user generated work, both paid and unpaid, shifting the borders
between ‘play’ and ‘work’ and offering the possibility of ‘trying out’ self-employment, either alongside another activity or
in a more sheltered, less risky way (});

- creation of new forms of ‘labour’/activity’.
The size of this hybrid group is likely to increase in the future.
... calling for innovative data collection methods

Being able to measure employment status in an accurate and policy-relevant way, while understanding the heterogeneity
of situations, requires in-depth research. Similarly, more research is needed to identify the most problematic situations and
best tools (business support services, training provision, protection, collective representation, revised competition rules, etc.)
to address them.

A number of such initiatives are under way. The Labour Force Survey (LFS) is developing an ad hoc module on self-employment.
New questions have been added to the 6" European Working Conditions Survey (EWCS) (?), specifically on self-employment and
blurring situations, enabling documentation of job quality and working conditions for various sub-groups of the self-employed,
as well as identifying those workers who are unable to classify themselves as dependent- or self-employed. Eurofound’s
network will contribute an update on legislation and political discussion in all Member States. Very importantly, the revision
of the ISCE 93 classification is underway (*).

Current developments are challenging many aspects of standard employment relationships, such as: identification of the
‘employer’; determination of the place of work; responsibility for health and safety, etc. Moreover, apart from affecting pri-
vate lives, the development of mixed, ambiguous, in-between situations will transform the nature of work and the employ-
ment relationship.

The technical issues may have to be addressed, since they affect the quality and relevance of information provided to policy-
makers and may fail to highlight vulnerable groups of workers.

()  See, for instance, Eurofound (2015).
(?)  The 6" European Working Conditions Survey managed by Eurofound is planned for 2015.

(®)  The international classification on status of employment (ISCE 93) adopted through a resolution of the 15% International Conference of Labour Statisticians
in January 1993, classifies jobs with respect to the type of explicit or implicit contract of employment between the job holder and the economic unit in
which he/she is employed. The following five substantive categories are specified: Employees, Employers, Own-account workers, Members of producers’
cooperatives and Contributing family workers. The last four of these categories can be aggregated to form the self-employed. These categories no longer
provide sufficient information to adequately monitor changes in employment arrangements that are taking place in many countries.

Micro-enterprises accounted for almost
one third of all EU employment in
2011 (Y). See Chart 9. Almost one third
of these were in the wholesale/retail and
motor vehicle and motorcycle repair sec-
tors. See Chart 10.

In 2012, net job creation by new
firms primarily originated from busi-
nesses with up to nine employees. See
Chart 11. At the same time, among the
firms going out of business, those with

(*”)  Last year for which data is available.

up to nine employees shed the most
jobs. See Chart 12.

There is a major gender imbalance with
regard to self-employment in the EU,
with women accounting for only about
one third of the total. In all Member
States, women were the minority among
the self-employed in 2013, with the high-
est shares in Lithuania (41.6%), Latvia
(389%) and Luxembourg (40.3%) and
the lowest in Malta (19.6 %) and Ireland
(20.8%). See Chart 13. Self-employed
women also have a lower propensity to
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hire employees than men, especially in
Cyprus and Malta. See Chart 14. In all
Member States, the share in total self-
employment of young people is very low,
ranging from 19% in Slovenia to 6% in
Malta in 2013. See Chart 15.

In the EU, about one third of the self-
employed have a tertiary education, 45 %
have upper secondary and post-secondary
non-tertiary education, while about 20%
have less than primary and lower sec-
ondary education. Nevertheless, there are
some notable differences across Member




EMPLOYMENT AND SOCIAL DEVELOPMENTS IN EUROPE 2015

States. Portugal (659%), Malta (60%),
Romania (47 %) and Spain (419%) have
a large share of self-employed with low
education levels, while Slovakia (75 %),
the Czech Republic (739%) and Poland
(67 %) have a high share with upper sec-
ondary and post-secondary non-tertiary
education. Luxembourg (61 %) followed
by Estonia (49%), Belgium (48%) and
Germany (47 %) have the highest share of
self-employed with a tertiary education.
See Chart 16. Among the self-employed
who employ employees, 44% have a
medium level of education and 38 % ter-
tiary. See Chart 17.

Harmonised data on self-employed earn-
ings across EU Member States is not read-
ily available. Estimates based on EU-SILC
data suggest that the reported gross
earnings of a significant share of the
self-employed are below median gross
earnings of employees — with the highest
share being found in Estonia, Slovenia and
Romania and the lowest share in Bulgaria,
Slovakia and Hungary. See Chart 18.

The limited available evidence indicates
that, in the Member States for which the
data is available, the share of the num-
ber of gazelles(*®) in the total number of
enterprises, measured in employment,
accounted for less than 2% in the EU in
2012 (or earlier) — highest in Bulgaria, fol-
lowed by Slovakia and the Netherlands,
while lowest in Cyprus, followed by Sweden
and Lithuania. See Chart 19. The share of
the number of gazelles in the total number
of enterprises, measured in employment,
was almost the same in manufacturing
as in services across Member States (for
which the data is available). See Chart 20.

An ECB Survey (*°) shows that the most
pressing problems facing the self-
employed and entrepreneurs in 2014
were finding customers, access to finance,
regulation, availability of skilled workers
and labour cost. See Charts 21 and 22.

(*®)  Eurostat-OECD manual on Business
demography statistics defines gazelles
as enterprises up to 5 years old with
annualised growth (in turnover
or employment) greater than 20%
per annum, over a 3-year period. The cut-off
point in terms of growth base varies, but
usually varies between 5 and 10 employed
persons in the first year. Companies with
for example only two persons employed
one hiring would already show a 50% growth
rate are not included. See Eurostat - OECD
Manual on Business Demography Statistics
at http://ec.europa.eu/eurostat/ramon/
statmanuals/files/KS-RA-07-010-EN.pdf

(*%)  See ECB Survey on the access to finance
of enterprises (SAFE) at https://www.ecb.europa.
eu/stats/money/surveys/sme/html/index.en.html

Box 2: Job creation potential — key empirical findings

A literature review suggests that some broad hypotheses regarding the job creation
potential of self-employment and entrepreneurship can be formulated, including the
following (*).

« Most small start-ups remain small, with limited job growth. See, for instance, Chart 3.

- Innovative companies create more jobs (and lay off fewer employees during a crisis).
See, for instance, Kok et al. (2011).

- The younger companies are, the more jobs they create (regardless of size). However,
young firms have a much higher likelihood of exit, so job destruction from exit is
disproportionately high among them. See, for instance, Criscuolo et al. (2014).

- Net employment growth is mainly generated by a small number of young, high-growth
firms, the so-called gazelles. Gazelles are found in all industries. See, for instance,
Henrekson and Johansson (2010).

- Among micro-firms, those with strong growth have the highest survival rates. By
contrast, among larger businesses the slow-growing firms have the highest survival
rates. See, for example, Halabisky (2006).

- Enterprises owned by women are more likely to be small and use less finance. See,
for instance, Parker (2009).

- Enterprises of older entrepreneurs tend to be less growth-oriented than those of
younger entrepreneurs. See, for example, European Commission and OECD (2012).

- Ethnic minorities are more likely to be self-employed than the overall adult population.
See, for instance, OECD (2014).

- Family businesses tend to be less dynamic in job creation. See, for instance, KMU
Forschung Austria (2008).

- Business survival is strongly linked to the ability to combine professional life with
household responsibilities. See, for instance, Williams (2004).

- Unemployed people who become self-employed are more likely to exit self-employ-
ment than those entering from employment. See, for instance, Carrasco (1999) and
Pfeiffer and Reize (2000).

- Team-based start-ups are more likely to grow than those of a single entrepreneur -
up to an optimal level when coordination problems between team members emerge.
See, for instance, Shrivastavay and Tamvada (2011).

- Few dependent self-employed create jobs for others. See, for instance, Béheim and
Muhlberger (2009) for the United Kingdom.

- ‘Born globals’ (%) trigger job creation in businesses that supply intermediary goods and
services (but not necessarily in the same country). See, for instance, Eurofound (2012b).

- Social enterprises mainly provide job opportunities for people who have difficulty
finding work in private, profit-maximising enterprises.

- Geographical location is important, with some areas generating more high-growth
firms than others. See, for instance, Mason and Brown (2010).

(!) It should be remembered that although these hypotheses have been tested for particular
datasets, they are not necessarily applicable to the whole population of self-employed
and entrepreneurs.

(3)  ‘Born global’ is a company that conducts international business at or near the founding
of the firm. See, for instance, Knight (2010).

Finally, Box 2 briefly summarises some
key findings concerning job creation

through self-employment and entrepre-
neurship reported in the literature (*°).

(?°)  Forthcoming publications will deal with
this in more detail, including Eurofound'’s
forthcoming Annual report of the European
Restructuring Monitor and also DG GROW'’s
forthcoming annual SME report.
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Chart 1: Share of self-employed in total employment
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Source: DG EMPL calculations based on Eurostat, national accounts
(nama_10_al0_e).

Note: FR and LU 2013 observation, persons aged 15 and over.

Chart 2: Share of self-employed in agriculture,
forestry and fishing — 2014
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Source: DG EMPL calculations based on Eurostat, national accounts
(nama_10_al0_e).

Note: Persons aged 15 and over.

Chart 3: Share of self-employed who engage employees

Chart 4: Share of employees with second job as self-employed
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Source: DG EMPL calculations based on Eurostat, EU-LFS (lfsa_esgais).
Note: From 15 to 64 years.
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Source: DG EMPL calculations based on Eurostat, EU-LFS (Ifsa_e2gps and
Ifsa_eegais).

Notes: Persons aged 15 and over, BG and HR 2000 observation missing.

Chart 5: Proportion of unemployed in previous year who were
self-employed without employees at time of survey — EU
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Source: DG EMPL calculations based on EU-LFS.

Notes: Persons aged 15 and over. FR not included in EU aggregate.

Chart 6: Proportion of unemployed in previous year who were
self-employed with employees at time of survey — EU
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Source: DG EMPL calculations based on EU-LFS.

Notes: Persons aged 15 and over. FR not included in EU aggregate.
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Chart 7: Proportion of unemployed in previous year
who were self-employed at time of survey - Men
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Source: Applica (2015, Table 6) calculations based on EU-LFS.

Chart 8: Proportion of unemployed in previous year
who were self-employed at time of survey - Women
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Source: Applica (2015, Table 7) calculations based on EU-LFS.

Chart 9: Share in total employment
by enterprise size — EU-28 in 2011
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Source: DG EMPL calculations based on Eurostat, Structural business statistics
(sbs_sc_sca_r2).

Chart 10: Sectoral employment shares of enterprises
of up to 9 employed persons — 2012
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Source: DG EMPL calculations based on Eurostat, Structural business statistics
(sbs_sc_sca_r2).

Notes: Total business economy; repair of computers, personal and household
goods; except financial and insurance activities. MINE: Mining and quarrying,
MANU: Manufacturing, ELEC: Electricity, gas, steam and air conditioning
supply, WATER: Water supply; sewerage, waste management and remediation
activities, CON: Construction, TRADE: Wholesale and retail trade; repair

of motor vehicles and motorcycles, TRANS: Transportation and storage,
ACCOM: Accommodation and food service activities, INFO: Information

and communication, REES: Real estate activities, PROF:Professional, scientific
and technical activities, ADMIN: Administrative and support service activities,
COMP: Repair of computers and personal and household goods.

Chart 11: Share in total new job creation
by new firms - 2012

(based on enterprise size)
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Source: DG EMPL calculations based on Eurostat, SBS Business Demography
Statistics (bd_Sbd_sz_cl_r2).

Note: Number of employees.

Chart 12: Share in total job loss by firms going
out of business — 2012

(based on enterprise size)
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Source: DG EMPL calculations based on Eurostat, SBS Business Demography
Statistics (bd_9bd_sz_cl_r2).

Note: Number of employees.
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Chart 13: Share of women among self-employed

Chart 14: Share of female self-employed engaging employees
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Source: DG EMPL calculations based on Eurostat, EU-LFS (lfsa_esgais).

Note: Self-employed with and without employees.
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Source: DG EMPL calculations based on Eurostat, EU-LFS (Ifsa_esgais).

Chart 15: Self-employed persons: age shares — 2014
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Source: DG EMPL calculations based on Eurostat, EU-LFS (lfsa_esgais).

Notes: DG EMPL interpolation for missing data for age group 15-24 of LT
and LU. EE 2013 observation.

Chart 16: Education level of self-employed - 2014
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Source: DG EMPL calculations based on Eurostat.

Notes: Less than primary, primary and lower secondary education (levels 0-2);
Upper secondary and post-secondary non-tertiary education (levels 3 and 4);

Tertiary education (levels 5-8). ‘No response’ not included.

Chart 17: Self-employed with employees - skill level - 2014
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Source: DG EMPL calculations based on Eurostat, EU-LFS [Ifsa_esgaed].

Note: DG EMPL interpolation for missing data for levels 0-2 in BG, EE, LV, LT,
LU, RO and SK.

Chart 18: Share of self-employed without employees
with gross eamings below employee median earings
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Source: Applica (2015) using EU-SILC micro-data, version August 2014.
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Chart 19: Share of gazelles measured in employment —
2008 and 2012 (or earlier)
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Source: Eurostat, EIP (bd_9n_r2).

Notes: Gazelles are enterprises up to 5 years old with average annualised
growth greater than 20% per annum, over a 3-year period. In this chart,
growth is measured by the number of employees (an alternative measure
could have been turnover). The share of gazelles measures the number

of gazelles as a percentage of the population of enterprises with 10 or more
employees. Business economy except activities of holding companies.
Earlier years DK: 2011; FR: 2009; LU: 2011; SI: 2011, SE: 2008.

Chart 20: Share of gazelles measured in employment by sector —
2012 (or earlier)
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Source: Eurostat, EIP (bd_9n_r2).

Notes: see note Chart 19.

Chart 21: Pressing problems faced by micro-enterprises
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Source: ECB Survey on the access to finance of enterprises (SAFE).

Chart 22: Pressing problems faced by meso-enterprises
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Source: ECB Survey on the access to finance of enterprises (SAFE).

3. ENSURING
THE RIGHT FRAMEWORK
CONDITIONS

Major long-term challenges and oppor-
tunities for the self-employed and (self-
employed) entrepreneur stem from
ongoing structural changes such as
technological progress (including new
developments in ICT and key enabling
technologies (KETs) (%)), further glo-
balisation (including expanding global
value chains and free trade agreements),
demographic change (including ageing
and changing family structures) and
greening of the economy (including the
strengthening of the circular economy).

(3)  KETs cover micro-/nano-electronics,

nanotechnology, photonics, advanced
materials, industrial biotechnology
and advanced manufacturing
technologies. See, for instance,
European Commission (2012).

The right framework conditions can
potentially strengthen the incentives
and means for individuals (or teams)
to start a new business, while ensuring
that they can expand their activities in
a sustainable (job-rich) way. Specifically,
the development of self-employment
and entrepreneurship might call for the
development of a more entrepreneurial
culture, well-designed taxes and social
protection, access to finance, business
support as well as product markets,
few bureaucratic burdens and a stable
macro-economic environment.

Providing greater regulatory predictabil-
ity, removing barriers and reinforcing the
Single Market are important in unlock-
ing the full potential of entrepreneur-
ship and self-employment in the EU. This
can only be achieved through comple-
mentary actions at EU and at country
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level. The implementation of reforms in
the Member States has to accompany
the actions at EU level to reinforce the
Single Market.

At EU level, further deepening the Single
Market remains high on the agenda,
notably with initiatives to develop the
Capital Markets Union(??), to further
deepen the Single Market (%) in goods
and services, to create a Digital Single
Market (**) and to develop an Energy
Union. These initiatives to deepen the
Single Market would themselves provide
a boost to entrepreneurship. In parallel,

For more details, see http://ec.europa.eu/
finance/capital-markets-union/

For more details, see http://ec.europa.eu/
growth/single-market/index_en.htm

For more details, see http://ec.europa.eu/
priorities/digital-single-market/
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with its Better Regulation (*°) agenda, the
Commission seeks to simplify the legal
framework, to reduce regulatory burdens
across the Single Market and to achieve
better regulatory predictability.

At national level, a key priority is for
Member States to remove country-spe-
cific barriers to entrepreneurship. Relevant
reforms cover a wide set of measures that
aim to improve the functioning of labour
and product markets and the framework
conditions in which economic actors oper-
ate. However, there is a large diversity
across countries. Barriers to entrepreneur-
ship are both regulatory and non-regula-
tory, vary in terms of their restrictiveness,
complexity or unpredictability, and have
to be put in perspective with investment
patterns. There is therefore no one-size-
fits-all solution, and action by Member
States will be crucial.

3.1. Towards a more
entrepreneurial culture

Looking beyond monetary incentives, peo-
ple’s decision to become self-employed
or entrepreneurs is also driven by psy-
chological (such as a desire for more
autonomy and self-control (%°)) as well
as socio-cultural factors (such as educa-
tion). For example, Giannetti and Simonov
(2004) (*7) suggest that where the culture
makes entrepreneurial activity attractive,
more individuals become entrepreneurs
even though profits are lower.

In the European Union, several socio-
cultural bottlenecks are seen to constrain
the development of entrepreneurship
and self-employment, as the following
examples illustrate ().

The lack of entrepreneurship education
(from a young age in school through to
universities and vocational education and
training) remains a significant bottleneck to
stimulating self-employment and entrepre-
neurship in the EU. On average, less than
50% of 18 to 64 years old in the EU believe
that they have the skills and knowledge to
start a business, ranging from about 30%
in Belgium and Italy to 54 % in Slovakia
and Poland - which compares to 53% in

(%) For more details, see http://ec.europa.eu/
smart-regulation/index_en.htm

(%) See, for instance, Eurofound (2015a).

(¥)  Using a large sample of the Swedish
population between 1995 and 2000.

(%) Social obstacles will be discussed in more
detail in Section 4.

Chart 23: Percentage of 18-64 population who are believed to have the required skills
and knowledge to start a business — 2014

Source: Global Entrepreneurship Monitor database.
Note: HR, LV and KR 2013 observation.
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the United States, 42 % in Switzerland and
129% in Japan. See Chart 23.

The stigmatisation of business failure
has an adverse impact on EU entre-
preneurship. For example, Bonnet and
Cussy (2010) report that in France only
a very limited number of graduates of
the prestigious ‘Grandes Ecoles’ envis-
age an entrepreneurial career because of
the stigma attached to (honest) business
failure. Strengthening public views of
entrepreneurs’ contribution to Europe’s
welfare, jobs, innovation and competi-
tiveness may help to create a more posi-
tive public perception of entrepreneurism
and self-employment. See, for instance,
the European SME Week (%°).

Older generations from the new
EU Member States — with their back-
ground of a centrally-planned economy
with a strong emphasis on dependence
and conformity — show a strong reluc-
tance to display the key characteristics of
self-employment and entrepreneurship
(such as self-reliance and individualism).
See, for instance, Estrin and Mickiewicz
(2010) and Sztompka (1996).

Furthermore, as the world economy fur-
ther integrates and new business oppor-
tunities emerge (propelled by drivers
such as 3D printing and crowd-funding
which have a strong potential to reduce
costs), entrepreneurs will have to start
to think on a much broader scale and
explore the potential to address the
needs of the hyper-connected crowd -
which will also require a stronger aware-
ness of cultural differences. See, for
example, Diamandis and Kotler (2015).

(**)  For more details, see http://ec.europa.eu/
growth/smes/support/sme-week/
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Allin all, developing a more entrepreneur-
ial mind-set across all groups of society
(especially among under-represented
groups such as the young, women and
older people) and promoting a favoura-
ble public perception of entrepreneurship
will continue to be important challenges.
Labour market policies can strengthen
entrepreneurship by supporting relation-
ships between businesses and educa-
tional systems (*°), fostering a common
understanding of what entrepreneurial
skills are(*!), developing accreditation
systems to validate non-formal learning
and practical activities favouring entre-
preneurial development, as well as pro-
moting networking and mobility of young
entrepreneurs. See European Commission
(2015), (2014g) and (2008).

3.2. Improving access
to finance and capital

Financing needs vary according to the
stage of the business’s development
(such as start-up phase, early develop-
ment phase, growth and maturity phase)
and future objectives (such as remain-
ing local and small or being innovative
and going international). However, entre-
preneurs do not always have access to
traditional finance (such as banks) due
to, inter alia: a lack of collateral (*2); high

(*%)  On entrepreneurship education in Europe,
see, for instance, ICF Consulting Services
(2015), ‘Entrepreneurship Education:

A road to success’, DG Growth, Final Report,
available at http://ec.europa.eu/growth/
tools-databases/newsroom/cf/itemdetail.
cfm?item_id=8056&Iang=en

(31)  The European Commission is defining
a common reference framework for
key entrepreneurship competences. For
more details, see ‘Sense of initiative and
Entrepreneurship’ at https://ec.europa.eu/jrc/
en/entrecomp

(*2)  See, for instance, Johansson (2000).
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Chart 24: Changes between 2003-2009 and 2010-2014 in the number of companies,
seed rounds and change in amount raised by country — Micro and Small companies
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Source: DG EMPL calculations based on Dow Jones online database VentureSource.

fixed costs for a loan (**); gender, age or
ethnicity discrimination (**); insufficient
information on behalf of the lender (**);
or the companies’ fault, e.g. not prepar-
ing applications properly or not providing
the financial information requested (*°).

Apart from strengthening competition
between financial intermediaries (see,
for instance, Kerr and Nanda (2009)),
policy initiatives to address these market
failures include the promotion of new,
alternative forms of financing for start-
ups and SMEs (such as crowd-funding),
as well as simplification of tax legisla-
tion and better design of tax systems to
stimulate further development of alterna-
tive financial markets (such as business
angel investments), while at the same
time making use of public funds to set
up micro-finance support schemes, initia-
tives to provide entrepreneurs and busi-
nesses with finance through local financial
institutions including loans, guarantees
and equity funding as well as support-
ing networking of entrepreneurs and
investors. See, for example, European
Commission (*’) and OECD (2014).

At the European level, this involves
strengthening the risk-bearing capacity

(**)  See, for instance, Duell (2011).
(*4)  See, for instance, Eurostat (2012).

(*)  See, for instance, Evans and Jovanovic
(1989) and Henley (2005).

(%) See, for instance, Mazzucato et al. (2012)
for financial system reforms aimed at
aligning the financial system and its
practices with the real, productive economy
of value-creation.

(*’)  Including the COSME Programme, InnovFin
Programme (including Horizon’s 2020
SME Instrument), Creative Europe (cultural
and creative sectors), Programme for
Employment and Social Innovation (EaSl)
and European Structural and Investment
Funds (ESI funds). More details at
http://europa.eu/youreurope/business/
funding-grants/access-to-finance/

through public money to encourage
project promoters and attract private
finance to viable investment projects
which would not have otherwise hap-
pened. In this respect the new European
Fund for Strategic Investments pro-
vides risk support for long-term invest-
ments and ensures increased access to
risk-financing for SMEs and mid-size
companies (*8).

Several alternative forms of finance are
available - depending on the charac-
teristics of the firm - as the following
examples illustrate. Innovative small and
medium-sized start-up firms can be sup-
ported by business angels who provide
equity at an early stage of development,
long before they become attractive to
venture capital funds (*°). When access
to finance is limited, their investment
capacity can be strengthened by co-
investment from public funds, such as
the European Angels Fund (*°) under the
European Investment Fund (*!).

High potential growth start-up enter-
prises can benefit from venture capi-
tal (VC). See, for instance, Croce et al.
(2013). The effectiveness of venture
capital is driven by the venture capital-
ist's capacity to select firms and busi-
ness projects with superior potential,
as well as the financial and managerial
resources they provide to the firm. See,

(*®)  See, for instance, European Commission
(2014f and 2015).

(*)  Examples include AWS i2 Business Angels
Austria (AT) (at http://www.awsg.at/Content.
Node/risikokapital/i2-business-angels/46841.
php) and Business Angels Netzwerk
Deutschland (DE) (at http://www.business-
angels.de/).

(%9 See http://www.eif.org/what_we_do/equity/
eaf/index.htm

(*1)  See http://www.eif.org/index.htm
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for instance, VICO (2011)(#?). According
to the European Private Equity and
Venture Capital Association EVCA (2005),
European VC-backed companies created
630000 new jobs between 2000 and
2004 (**) and employed 17 % of those
in portfolio companies (**), accounting for
almost 1 million jobs.

The available evidence seems to sug-
gest that between 2010 and 2014 (%)
more Member States are beginning to
explore venture capital as an alterna-
tive source of funding for micro and
small companies(*¢). For example,
Chart 24 compares, in absolute val-
ues, the number of companies and
amount of investment at an early stage
(i.e. seed rounds) for micro and small
enterprises (MSC) in 2010-2014 with
2005-2009. This chart suggests that

(*2)  See also DG RTD FP7 Project ‘VICO Results
in Brief’, available at http://cordis.europa.eu/
result/rcn/90684_en.html

(**)  The number of new jobs rises to 1 million
if accounting for both private equity
and venture capital financed companies.

(*)  In this case, the portfolio companies are the
companies invested in by European private
equity and venture capital funds.

(*)  The source of data is the online database
VentureSource by Dow Jones, which is the
most accurate global database on venture
capital industry providing information,
at financing round level, on VC-backed
companies and investors in every region,
industry and stage of development. Because
the data was downloaded for the last time
in April 2015, the figures for the year 2014
may be slightly underestimated.

(*®)  In this exercise it is assumed that a micro-
company is a company which employs fewer
than 10 persons, while a small company
is a company which employs fewer than
50 persons, but, at least, 10 persons. The
analysis is restricted to the typical VC rounds:
seed, first stage, second stage, later stage
and restart. Seed rounds are investments
at very early stages of a company, while
the successive rounds follow an ordinal
nomenclature. Restart rounds are very rare
and involve firms in severe difficulties that
survive in a new form, often changing their
business significantly.
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the best performing Member States are
among those most affected by the last
economic crisis: Italy, Spain, Ireland,
Greece and Lithuania. By contrast,
Member States with more developed
venture capital markets such as the
United Kingdom, France and Germany,
show negative values, but they still
increased the value of funds raised
through such deals, in particular the
United Kingdom.

Vulnerable groups, micro-enterprises and
social entrepreneurs that lack access to
traditional capital and finance channels can
be served by micro-credit providers. In turn,
such organisations could be supported by
funding from public sources (+’), such as the
Microfinance and Social Entrepreneurship
axis of the EU Programme for Employment
and Social Innovation (EaSl)(*) and the
European Social Fund (*°).

Another alternative form of finance for
small and medium-sized companies is
crowd-funding whereby capital is raised
from a large number of people, typically
via the internet. Although this may help
entrepreneurs gather knowledge of cus-
tomers and media exposure, several bar-
riers may hinder the full exploitation of
their potential such as a lack of aware-
ness and understanding, challenges of
protecting intellectual property, fraud
and consumer protection concerns. See
European Commission (2014e).

All in all, reducing fragmentation in the
EU’s financial markets (as would hap-
pen with full implementation of a Capital
Markets Union) and strengthening the
risk-bearing capacity of financial mar-
kets for micro and small enterprises,
while at the same time improving the
financial literacy of the population, could
be factors that help develop a more
diverse supply of finance to SMEs.

3.3. Well-designed
taxation

The level and composition of taxes are
also important drivers for the start-ups

(*)  While giving due regard to the
complementarity with other EU policies and
programmes, as well as national activities,
and the fine-tuning of the financial
instruments. See ‘Interim Evaluation of the
European Progress Microfinance Facility’ at
http://ec.europa.eu/social/main.jsp?catld=738
&langld=en&publd=7760

(*)  See, for instance, http://ec.europa.eu/social/
main.jsp?catld=1084

(*%)  See http://ec.europa.eu/social/main.jsp?catld=
952&intPageld=3510&langld=en

Chart 25: Implicit tax rates — corporate and labour income, 2012
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of one-person, micro and small enter-
prises as well as their growth since they
have a direct impact on incentives and on
tax compliance costs (*°). The following
analysis highlights some of the trans-
mission channels via which tax condi-
tions affect start-ups. It would be beyond
the scope of this chapter to focus on a
broader set of tax issues such as tackling
tax avoidance, securing sustainable rev-
enues and supporting a better business
environment in the Single Market, and
their impact on job creation (°).

33.1. Taxincentives

Taxes relevant to one-person, micro
and small enterprises include income,
payroll, corporate, capital gains and
inheritance taxes. See, for instance,
Parker (2009). From a labour market
perspective, income tax can be an
important factor in influencing whether
a person becomes self-employed
(unincorporated or incorporated) (°?),

(*%)  Such as keeping records, preparing tax
returns and dealing with tax auditors. See,
for instance, Turner et al. (1998).

(*1)  For a comprehensive overview of the relative
position of SMEs vis-a-vis larger enterprises
with respect to corporate income taxation,
see VVA and ZEW (2015). See also the
Action Plan for Fair and Efficient Corporate
Taxation in the EU (at http://ec.europa.eu/
taxation_customs/taxation/company_tax/
fairer_corporate_taxation/index_en.htm)
which identifies five key areas for action
to reform the corporate tax framework
at EU level, i.e. re-launching the common
consolidated corporate tax base, ensuring
fair taxation where profits are generated,
creating a better business environment,
increasing transparency and improving
EU coordination.

(*?)  Unincorporated (personal) business income
is subject to personal income tax rates, while
incorporated business income is subject
to corporate and personal shareholder-level
taxation. See, for instance, OECD (2009).

It would be beyond the scope of this chapter
to cover all these taxes, so the analysis

in this chapter will be limited to a select

set that has a direct impact on incentives
and labour market costs.
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continues to work as an employee, dis-
appears into the undeclared economy
or becomes inactive.

Chart 25 shows strong variances in
taxation between labour and corpo-
rate income across the EU Member
States for which data is available, with
the implicit tax rate on labour income
being higher than on corporate income
in all Member States: the largest differ-
ences being found in the Netherlands
and Hungary, while the smallest dif-
ferences are found in Cyprus and the
United Kingdom.

Nevertheless, when labour and corporate
income are taxed at different rates there
may be an incentive to choose the form
of employment that involves the lowest
tax rate, as the following examples illus-
trate. First, if it is easier to under-report
taxable income when self-employed
(through an incorporated business) than
as a wage earner, then people may be
incentivised to become self-employed
- particularly in cases of weak tax law
enforcement. See, for instance, Torrini
(2005). Moreover, where tax-deductible
business expenses are suitable for both
business and private use (such as a car)
there may be an additional incentive to
become self-employed.

Finally, as small enterprises and especially
start-up companies often face difficul-
ties in attracting finance that is needed
to invest in R&D activities in the face
of capital market imperfections (such
as asymmetric information), offering a
preferential tax treatment to SMEs and/or
young start-up companies may be an effi-
cient way to boost employment, access
to finance and innovation for young and
very small businesses. See, for instance,
CPB (2014).
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3.3.2. Tax compliance costs

Tax compliance costs also affect peo-
ple’s decision to become (incorporated)
self-employed - even when tax rates
are themselves favourable for self-
employment. See, for instance, Schuetze
and Bruce (2004). Tax compliance costs
stem from a variety of sources, includ-
ing: complexity of tax systems, different
tax administrations, incomprehensible
tax laws and forms, frequent changes
of tax laws and short and inflexible dead-
lines for tax payments (resulting in cash
flow problems). See, for instance, Expert
Group on Taxes (2007).

These costs can be very high, for exam-
ple, the European Commission (2004)
reports that for European SMEs the ratio
between total tax-related compliance
costs and paid taxes is about 31 %, while
for large companies this ratio is around
2% because larger companies have the
capacity to use additional resources to
increase efficiency (>3). In other words,
the burden decreases as the business
size increases (**). However, the business
may be caught in a vicious circle as a
high tax burden reduces the opportuni-
ties for internal finance, which in turn
limits business expansion — when access
to external financing is limited. See, for
instance, Brown et al. (2004).

Moreover, for new enterprises, tax com-
pliance costs will be higher than older
enterprises because they lack the nec-
essary experience. See, for instance,
Eichfelder and Schorn (2008). Finally,
micro and small enterprises that operate
across borders need to cope with the sep-
arate tax systems in EU Member States.

Important steps towards reducing the
compliance cost for small enterprises
could include: electronic tax filing adapted
to the needs of small enterprises, timely
information on tax changes, certain fil-
ing exemptions, special departments in

(>*)  Not clear-cut to assess possible selection
bias in these estimates. Indeed, European
Commission (2004) notes that some
companies that have high total compliance
costs are more eager to participate in
surveys on compliance costs, but on the
other hand, that some companies may be
less likely to participate in surveys as they
already have to meet many compliance
requirements.

(*)  PWC (2015) estimates that on average
a company spent 176 hours complying with
taxes in the EU and EFTA region in 2013,
compared to 213 hours in North America.
In the previous decade, hours to comply
with the tax codes had reduced by 62 hours
in the EU and EFTA region.

tax administrations to deal with young
enterprises and one-stop shops for busi-
ness registration that also deal with tax
registration. See, for example, Expert
Group (2009).

All in all, while the case for lower com-
pliance costs for SMEs is fairly clear-cut,
efforts also seem necessary to move to
a modern and simple tax environment by,
inter alia, removing tax barriers to financ-
ing, as well as designing well-targeted tax
incentives such as tax incentives for R&D
and for young and innovative companies.

3.4. Stronger social
protection arrangements

34.1. Ensuring adequate
social protection

In general, there are notable differ-
ences across EU Member States in
terms of social security systems for the
self-employed people. See, for exam-
ple, MISSOC (2014). For example, in
the Netherlands self-employed work-
ers do not have any benefit in case of
sickness and incapacity for work nor
do they have access to unemployment
benefits. In Belgium and France there
is no unemployment insurance scheme
for the self-employed. In Spain they are
entitled to out-of-work benefit, in case
of unemployment, but only if they opted
for insurance coverage (*°).

Self-employment and entrepreneurship
carry several risks for which private
market insurance is not always readily
available (e.g. unemployment follow-
ing a fall in demand due to a severe
economic downturn). Where social and
labour market policies can temper these
adverse externalities, self-employment
and entrepreneurship could become
more attractive. Nevertheless, stronger
insurance against, for example, income
loss may also trigger moral hazard
risks — leading to a reduced effort to be
successful resulting in an increased prob-
ability of becoming unemployed. See, for
instance, Ejrnaes and Hochguertel (2008).

34.2. Designing adequate
labour market institutions

Social protection of the self-employed
may also be affected by labour market
institutions creating adverse incentives
in terms of labour demand. For example,

(%) See Applica (2015).
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overly-rigid labour markets and high levels
of taxation may create a strong incentive
for employers to outsource work to their
own employees in a formula of dependent
self-employment. Employees may take up
such positions either because they have
weak bargaining power, or because they
want to benefit from lower taxes as well
as subsidies or tax allowances designed to
promote self-employment — despite such
employment carrying adverse risks, espe-
cially, in terms of social security coverage.
See, for instance, Roman et al. (2011)(°®)
and Werner et al. (2013).

Nevertheless, this type of employment
may create opportunities for people at
the margin who would otherwise be
excluded, such as the low skilled whose
productivity is below the minimum wage.
See, for instance, van Es and van Vuuren
(2010). Moreover, the ongoing structural
changes place a stronger emphasis on
flexibility, which provides opportunities
for self-employment in non-standard
forms, such as iPros — as discussed in
Section 4.1.

Harmonised data on the economically
dependent self-employed is not readily
available (*’). See Box 3. Available evidence
indicates that dependent self-employment
mainly occurs in construction, transport,
insurance and accounting. See, for instance,
Werner et al. (2013). Moreover, few depend-
ent self-employed create jobs for others.
See, for instance, Boheim and Muhlberger
(2009) for the United Kingdom.

3.5. Strengthening
business development
services

The availability of adequate business
development services is a necessary con-
dition to promote start-ups, assess the
feasibility of projects, boost innovation
capacity, strengthen expansion oppor-
tunities (and create jobs) and facilitate

(*®)  Using micro-data from the European
Community Household Panel from 1994 to
2001, Roman et al. (2011) report empirical
evidence supporting the hypothesis on
strictness of employment protection
legislation and the potential severance
payment on transitions to dependent
self-employment.

(*’)  Estimates reported in the literature suggest
that dependent self-employment amounts to
69% in Bulgaria (see Javier Orche Galindo
(2014)), 20% in Finland (see Statistics
Finland (2014)), 26% in France, >30% in
Slovakia (see Dasa Rachelova (2013)), 3.6%
in Slovenia (see Statistical Office of the
Republic of Slovenia, Labour Force Survey
(2013)), and 289% in Spain (see Javier Orche
Galindo (2014)).
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their day-to-day operation. Such ser-
vices cover a broad range of activities
including accounting and legal services,
financial services, standardisation and
certification, advisory and consultancy
services, business and management
training, support for feasibility assess-
ment purposes and demonstration pur-
poses (°®) as well as recruitment, payroll
and social security. Integrated packages
that combine counselling, coaching and
mentoring (preferably from within the
appropriate target group) with financial
support, should be designed to support
entrepreneurs through the pre-start-
up, start-up and post-start-up phases.
See, for instance, OECD/EC (2014a) and
Altenburg and Stam (2004).

Business development services are of
special interest to small start-ups with
few buffers to absorb set-backs, and
their cost-effectiveness can be strength-
ened by fostering the development of
one-stop shops that provide all business
support services. See, for instance, OECD/
EC (2014a).

Business development services can be
provided by private as well as public
providers. Public business development
services may address social issues such
as the inclusion of under-represented
groups of workers. See, for instance,
Foundation for SME Development (2002).

3.6. Cost-effective access
to product markets

Starting and expanding a business can
only be successful if domestic as well
as foreign product markets can be eas-
ily accessed. For example, Scarpetta et
al. (2002) (using a firm-level database
for 10 OECD countries) and Cincera and
Galgua (2005) (covering nine EU Member
States) show that, in the past, product
market regulations have had an impor-
tant impact on decisions to start busi-
nesses. Nevertheless, it should also be
recognised that further opening of mar-
kets implies that competition in the local
market is likely to intensify competition
as well as opportunities for both start-
ups and existing businesses.

Several factors that affect the access to
product markets are relevant to labour
market and social policies, including the
following. Firstly, further deepening of

(%) See, for instance, https://ec.europa.eu/
programmes/horizon2020/en/h2020-section/
sme-instrument

Box 3: Measuring dependent self-employment

At the national level, some Member States attempt to clarify the definitions
of dependent- and self-employment, to reduce the possibility of ‘disguising’
dependent employment as self-employment. A variety of approaches are imple-
mented through changes in legislation, court cases and codes of good practice.
See Eurofound (2010) for a comparative overview.

Data on employment status comes from three different sources: self-reporting
by workers, coding by an interviewer on the basis of answers to a limited list
of categories and administrative records. Some workers find it hard to answer
such questions. Ensuring the validity of answers requires an alternative query
process to be in place and research into the development of quality practice and
statistical norms.

In 2010, Eurofound’s 5" edition of the European Working Conditions Survey imple-
mented a new exploratory approach to analyse the boundaries between self-
and dependent-employment. Their approach built on a comparative analysis of
self-employed and economically dependent workers, and aimed to identify the
self-employed with employees and distinguish ‘real’ self-employed - own-account
workers — from ‘Economically dependent workers’.

To this end, the specific group of self-employed without employees were inter-
viewed on economic risks (‘generally, my firm has more than one client’) and
authority/autonomy (‘if my workload requires it, | could hire employees who
work for me’; ‘| make the most important decisions on how to run the business’).
A self-employed person without employees meeting fewer than two of these
three criteria was defined as an ‘Economically dependent worker’. The size of the
group accounted for about 1% of all workers, making it a non-negligible group
at European level.

Analysis of the working conditions and job quality of these workers compared to
other self-employed groups confirmed the blurring of boundaries in their work;
indeed, in several ways their working conditions are similar to those of the self-
employed without employees but in other dimensions they are closer to dependant
employees. An in-depth study of developments relating to this category of workers,
especially during the crisis, is needed to better understand the place and role they
play in the increasing diversification of status in labour markets.

These difficulties were clearly acknowledged at the 19% international conference of
labour statisticians which adopted a resolution for the revision of the ISCE9S3 clas-
sification of employment status. The resolution indicates that status of depend-
ent employment can be unclear ‘because they are in a situation similar to paid
employment but which is disguised as a self-employment or they can be in hybrid
forms of employment which share features of both dependent employment and
self-employment or are working in triangular arrangements in which it’s not clear
who the real employer is, what are the workers’ rights and who is responsible for
them’. It also suggests addressing the heterogeneity of the self-employed group.
Indeed, the group of self-employment covers an increasing range of situations.

the single market (including strengthen-
ing the free movement of goods and ser-
vices, public procurement and the digital
economy (°°)) provides new opportunities
for self-employment via outsourcing and
offshoring of tasks, — to the extent that
such vertical disintegration requires
smaller, more specialised enterprises
engaged in interdependent business
networks. Nevertheless, realisation of
this potential can require a specific set
of management skills (such as intercul-
tural awareness) and business services

(*°)  See, for instance, Pataki (2014).
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(such as searching for new markets
abroad (%)) that might not be automati-
cally provided by markets. Moreover,
such flexibility and fragmentation
of the production process may have
adverse effects on the job security and
bargaining power of the self-employed
and micro-enterprises.

Secondly, collaboration across borders
may have positive impacts on business

(%%)  For example, Belgian economic mission led
by Prince Philippe to visit Russia at
http://www.diplomatie.be/moscowfr/default.
asprid=44&mnu=44
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opportunities via knowledge spill-overs,
input-output linkages and labour mar-
ket pooling, etc.(?!). See, for example,
Delgado et al. (2010). However, an
absence of adequate transport and
ICT interconnectivity may hinder busi-
ness expansion.

Finally, to the extent that the public
sector expands its activities such as
education and health, it may crowd out
opportunities for self-employment.

3.7. Less red tape
and more red carpet

Excessive bureaucracy and red tape are
time-consuming and resource-draining
procedures that may discourage start-
ups and the expansion of existing busi-
nesses, especially micro and small firms
which lack the capacity to absorb such
a burden.

For example, the High Level Group on
Administrative Burdens (2014) esti-
mates that exempting micro-entities
from the European accounting and
auditing rules could yield annual sav-
ings of EUR 6.3 billion in the EU. Ciriaci
(2014), covering 17 EU Member States
during the period 2004-2011, estimates
that a 1 percentage point decrease in
the cost of starting a business may give
rise to a 0.2% increase in start-ups,
while a decrease of 1 day in the time
needed to conclude the export proce-
dures may increase start-ups by 0.3 %.
They also note that the time needed to
start a new company ranges from less
than 5 days in Belgium, Portugal, the
Netherlands and Hungary to more than
20 days in Malta, Poland, Spain and
Austria (®2). Furthermore, higher entry
costs strengthen the possibility of cor-
ruption and undeclared work. See, for
instance, Djankov et al. (2002).

In other words, streamlining and sim-
plifying excessive bureaucracy and
red tape can give an important boost
to start-ups and their expansion while
making public administration more
business-friendly.

(¢*)  Commission initiatives to foster
transnational collaboration include the Your
Europe Business Portal, Enterprise Europe
Network, and the SME Internationalisation
Portal.

(6?) By late 2014, see http://ec.europa.
eu/enterprise/magazine/
articles/smes-entrepreneurship/
article_11103_en.htm

3.8. Ensuring macro-
economic stability

The business cycle can have an ambig-
uous impact on self-employment and
entrepreneurship. On the one hand, self-
employment may be an escape route for
some individuals if regular jobs are una-
vailable - especially in the absence of a
strong safety net in case of job loss. See,
for instance, Fairlie (2010) for the case
of the United States. Moreover, start-ups
may be boosted when capital goods (such
as real estate) of bankrupt businesses
(the number of which increases during a
downturn) can be acquired at a low price.
At the same time, the new businesses
may trigger a self-reinforcing increase
in demand (for intermediary goods and
services), which may in turn trigger new
start-ups. On the other hand, a persis-
tent lack of aggregate demand (®*) and
limited access to credit (in the wake of
the financial and sovereign debt crisis)
may discourage new entrants and induce
flows away from self-employment.

Nevertheless, the impact of the busi-
ness cycle on self-employment will
vary with the specific business charac-
teristics, such as the nature of activity
and the firm size. For example, in sec-
tors that are particularly sensitive to
the business cycle (such as construc-
tion), flows out of self-employment
will be stronger than in less sensitive
sectors (such as food). Firm size mat-
ters also — albeit not unambiguously.
For example, Pal et al. (2014), cover-
ing Swedish textile-related SMEs over
the 1989-2010 period, provide evi-
dence that the self-employed without
employees show the strongest abil-
ity to adapt to changes in demand,
but Ejermo and Xiao (2014), using a
sample of Swedish firms covering the
period from 1991 to 2007, report that
being active in new technologies dur-
ing recessions is particularly risky for
small firms because of their lack of
access to capital.

3.9. Summary

This section has reviewed the framework
conditions that can affect movements
into self-employment, and identified
several channels through which labour
market and social policies (in close
coordination with other policies) could

(5%)  See, for instance, Davidsson and Gordon
(2015).
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shape these framework conditions. More
particularly, it highlighted the potential
roles of:

fostering a more entrepreneurial cul-
ture via promoting, inter alia, entrepre-
neurial education and skill formation
from a young age and a more positive
public perception of self-employment
and entrepreneurism;

addressing market failures in finan-
cial markets by facilitating, inter
alia, access to finance for vulner-
able groups such as young people as
well as access to risk-financing for
small businesses;

alleviating tax compliance costs for solo
self-employed and small businesses;

ensuring adequate social protection
in the face of new emerging forms of
self-employment such as independ-
ent professionals;

ensuring free access to (domestic and
international) markets;

promoting a clear, stable and predict-
able regulatory environment;

promoting suitable business support
services such as fostering one-stop
shops that provide all business sup-
port services;

creating a stable macro-economic envi-
ronment.

4. GEARING LABOUR
MARKET AND SOCIAL
POLICIES TO BOOST
SELF-EMPLOYMENT

AND ENTREPRENEURSHIP

Ongoing structural developments will cre-
ate new opportunities for self-employment
and entrepreneurship. For example, further
digitalisation of the economy will create
new opportunities, such as e-commerce
in the app-economy. At the same time, as
the EU’s capacity to generate knowledge
is expected to intensify, spin-offs from
knowledge centres (such as universities)
will create new opportunities for entrepre-
neurs to transfer knowledge into market
action, while the further greening of the
economy and tackling of social problems
will create new business opportunities.
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Nevertheless, these developments carry
the risk that ongoing trends in labour
market polarisation may be reinforced to
the extent that the number of successful
entrepreneurs at the top (such as suc-
cessful app-entrepreneurs and free pro-
fessionals in services) and the number
of precarious self-employed at the bot-
tom (such as dependent self-employed)
increase, while mid-level opportunities
are absent. Moreover, starting a business
carries the risk of failure, which may stig-
matise and discourage entrepreneurship.

This section will identify labour market
and social policies to facilitate the reali-
sation of the job potential of these ongo-
ing structural changes.

4.1. Smarter use
of ICT as an enabler
of entrepreneurship

Ongoing ICT innovations (such as cloud
computing (*4) or digital platforms to buy
and sell goods and services) reduce busi-
ness start-up costs (°°), create new busi-
ness opportunities when products and
services get a global reach (%®) and may
attract crowd sourcing, whereby tasks
(such as data management and software
development) are outsourced to micro-
enterprises via online platforms (57).

Nevertheless, this potential will not be
realised automatically since entrepre-
neurs face several barriers in the EU,
including limited access to capital, slow
internet access across the EU, inconsist-
ent regulatory policies across the EU, as
well as a lack of clarity and knowledge
regarding relevant legal frameworks.
See, for instance, European Commission
(2012a) and Breslin et al. (2014).

More specifically from a labour market
perspective, barriers to entrepreneur-
ship and self-employment in the digital
economy include a lack of e-skills (such

(**)  See also ‘European Cloud Computing
Strategy’ at http://ec.europa.eu/digital-agenda/
en/european-cloud-computing-strategy

(%) As costs are only incurred by usage
of existing infrastructure owned by others.

(°6)  For example, Breslin et al. (2014) estimate
that the EU app developer workforce (mainly
performing contract work) will grow from
about 1 million in 2013 to 2.7 million
in 2018 - where 39% will be small
independent developers (17 % being
hobbyists with potential and 16 9% part-
time). Their growth potential will primarily
be focussed on hiring a development and
sales executive. Moreover, European SMEs
embracing ICT would grow two to three
times faster.

(57)  See, for instance, Eurofound (2015).

as app development and e-leadership),
finance and the low bargaining power of
single digital entrepreneurs. These bar-
riers call for labour market policies that
promote e-skills and digital entrepre-
neurship (to exploit new technologies and
markets) as well as knowledge of cloud
computing and relevant social platforms.
See European Commission (2012a).

Furthermore, by promoting networking,
small enterprises can exchange expe-
rience and achieve the critical mass
needed to negotiate preferential terms
with key business partners (such as
financial companies), reduce social and
professional isolation and improve skills.
See, for instance, European Commission
(2012a), YEA (2015), Eurofound (2015)
and the Watify platform (°8). Finally, pro-
moting the use of alternative forms of
financing for early-stage technology
start-ups should be strengthened by
improving, inter alia, financial literacy.

Ongoing ICT innovations will create
opportunities for highly skilled self-
employed individuals who work without
employees, such as journalists, consult-
ants, etc. (i.e.,, the independent profes-
sional or iPros)(®°). See, for instance,
Rapelli (2012) (7°). A basic characteristic
of their work (7?) is that they are flexible
and innovative and operate in high-value,
high-knowledge professional sectors,
thereby offering cost efficiency for their
clients. However, while iPros behave
entrepreneurially they do not plan to
employ people but their activities can
lead indirectly to additional job creation
if they improve the clients’ growth poten-
tial. See, for instance, Leighton (2015)
and Eurofound (2015).

This type of employment primarily
attracts the elderly, highly educated as
well as women with children. See, for
instance, Bosch et al. (2012) and Bosch
et al. (2014) for developments in the
Netherlands (where tax differences are
an important incentive in becoming an

(°8)  Available at https://ec.europa.eu/growth/
tools-databases/dem/watify

(%9)  Leighton (2015) estimates that iPros
increased from just under 6.2 million
in 2014 to 8.9 million in 2013 (with the
strongest growth in the Netherlands, Poland
and France and the weakest growth in Italy).
Not all iPros choose this route voluntarily.
(7°)  In Eurostat’s NACE 2 classification
it concerns the self-employed without
employees in the sectors J to S. See Rapelli
(2012) for more technical details.
(") Not to be confused with
involuntary dependent
self-employed - see Sub-Section 4.3.2.
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independent professional). Nevertheless,
as this type of self-employment expands,
specific challenges (including developing
and maintaining skills, health insurance
and retirement schemes) might have to be
addressed by appropriate framework con-
ditions. See, for instance, Leighton (2015).

4.2. Supporting business
exploitation of spin-offs and
networking

In a knowledge- and technology-
intensive economy, spin-offs and entre-
preneurship are important intermediaries
for transmitting knowledge into market
action. However, while the phenomenon
of spin-offs has a long tradition in the
United States, it has only developed in
the EU since the late 1990s. Spin-offs
derive from two sources, either from a
company or from research activity, usu-
ally an academic department (72).

Industrial spin-offs are either established
by employees from an incumbent firm
in the same industry or engaged by a
company which can then concentrate
on its core business (’3). Nevertheless,
evidence of their growth performance is
ambiguous. For example, Veld and Veld-
Merkoulova (2004), exploring a sample
of 156 European industry spin-offs
founded by listed companies between
1987 and 2000, found that spin-offs
do not show a stronger long-run per-
formance than other entrants. However,
Dahl and Gjerlav-Juel (2010), studying
the Danish economy from 1995 to 2004,
report that industry spin-offs survive
longer and create more jobs compared
to other entrants. Klepper (2009), focus-
sing on the United States economy (74),
reports that firms founded by former
employees from incumbent firms in
the same industry tend to outperform
new entrants and sometimes incumbent
firms as well.

("?)  There are also spin-offs derived from other
types of research centres or from R&D
departments of large firms.

() In the case of listed companies, the
establishment of a spin-off positively affects
the value of the parent companies in two ways:
increasing the number of securities traded on
the market (Habib et al,, 1997) and reducing
the information asymmetry between the
firm and the capital market (Krishnaswami
and Subramaniam, 1999). See also the Draft
Council Conclusions on ‘The promotion of the
social economy as a key driver of economic
and social development in Europe’ at
http://data.consilium.europa.eu/doc/document/
ST-13766-2015-INIT/en/pdf

(") Klepper (2009) provides a comprehensive
review of industry spin-offs and a focus
on the successful case of Silicon Valley.
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Academic spin-offs are another vehicle
to take advantage of the high-quality
research originating from European
knowledge centres, such as universi-
ties. For entrepreneurs the challenge is
to transmit this knowledge into market
actions exploiting technology transfer (7°)
and academic spin-offs ("®). The previous
figures suggest that the real issue might
be the sustainability of the spin-off ven-
tures. Some authors argue that there are
too few European academic spin-offs
(Williams, 2005), while others suggest
there are too many (Lambert, 2003).

Factors affecting the survival of spin-
offs include the: degree of industry con-
centration (Nerkar and Shane, 2003);
level of the initial patent stock; industry
experience; and social and human capi-
tal of the founding team - Shane and
Stuart (2002), Miiller (2006). Egeln et al.
(2007) find that Austrian academic spin-
offs have a higher survival rate but they
do not perform better, in growth terms,
than other new firms.

Nevertheless, the relative performance
of the academic and non-academic spin-
offs is not clear-cut. For example, Ensley
and Hmieleski (2005), exploring a sample
of 102 high-technology university-based
start-ups, report that independent new
firms perform better in terms of net cash
flow and revenue growth than academic
spin-offs, but Egeln et al. (2003) and
Dahlstrand (1997) suggest that uni-
versity spin-offs grow faster than non-
academic start-ups.

On the other hand, the additional
resources needed to identify and access
new markets and business partners may
be a strong barrier to starting innovative
businesses. Nevertheless, such costs can
be tempered by participating in business
networks. At the European level such
networks are often funded by European
public funds and offer highly interactive
platforms to help small enterprises fully

() Technology transfer is another important
issue regarding the commercialisation
of research results where there is a
huge gap between Europe and North
America (European Commission, 2007).
Rothaermel et al. (2007) provide the most
comprehensive literature review of the topic
of university entrepreneurship.

(’®)  Estimates of academic spin-offs created are
not readily available. Wright et al. (2008)
report the following numbers: 4543 in the
United States (1980-2003), 1100 in Canada
(1962-2003), 97 in Australia (1984-2005),
320 in Belgium (1980-2003), 1230 in
France (1984-2005), 1 650 in the United
Kingdom (1981-2003) and 300 in the
Netherlands (1984-1999).

exploit business opportunities. These net-
works facilitate: access to information
on EU legislation, advice on access to
finance (e.g. COSME programme), sup-
port for innovation and technology trans-
fer (e.g. LIFE+ programme (’?)), and help
to address resource efficiency challenges
and turn them into business opportuni-
ties (e.g. GreenEcoNet (78)).

43. Greening small
businesses

In addition to framework conditions and
policies affecting the creation and devel-
opment of micro and small enterprises
in general (as discussed in Section 3),
from the labour market and social
policy perspective, some very specific
conditions are particularly relevant to
promoting green self-employment (’°).
First, for micro and small enterprises the
administrative burden for monitoring and
reporting obligations, imposed by envi-
ronmental legislation, is disproportionally
higher than for larger enterprises, due to
high fixed costs and a lack of special-
ised personnel to deal with the require-
ments. In that sense, measures such as
size-related exemptions, coaching and
training, and simplification of obligations
could free human resources that can be
used to develop the core activity instead.
See, for instance, Danish Technological
Institute and PLANET S.A. (2010).

Moreover, as eco-innovation is crucial
for the further greening of the economy
there is a strong need for platforms that
allow interaction between small enter-
prises, policy-makers and researchers
and that help identify and develop new
business opportunities in the green econ-
omy. See, for instance, GreenEcoNet ().

Furthermore, strengthening of the
entrepreneurial culture might need
to be complemented by the fostering
of a green entrepreneurship culture.
Likewise, starting in the green economy

(”7)  http://ec.europa.eu/environment/
ecoap/about-action-plan/
community-funding-programmes/
index_en.htm

(’®)  http://greeneconet.eu/

(7°)  See, for instance, European Commission
(2014) for the Green Action Plan for SMEs.

(%9)  See at http://project.greeneconet.eu/

56

requires some specific skills, such as
communication skills to educate cus-
tomers about the circular economy in
addition to the ability to master tech-
nology- or science-intensive processes
associated with the greening of the
economy. See, for example, European
Commission (2014c).

Finally, as activities by green SMEs
often lack credible business cases
to justify funding by private lenders,
there can be a need for public finance
of projects that experiment with new
green technologies and create new
business opportunities.

44. Innovating through
social enterprises

A social market economy facing ongo-
ing structural changes might need
social entrepreneurs, to address press-
ing social needs that are not tack-
led by the markets or governments.
Key differentiating characteristics of
social entrepreneurs are their pursuit
of social objectives (usually at a local
level including aid for certain catego-
ries of disadvantaged persons), re-
investment of profits to achieve this
social objective and organisation and
ownership along participatory principles.
See, for instance, European Commission
(2014a) (81). Social innovation and social
entrepreneurship have strong potential
to address new social needs driven by,
inter alia, demographic changes (5?)
(such as active ageing), technological
changes (such as lack of ICT training)

(81)  There is no uniform definition of social
entrepreneur, social entrepreneurship or
social enterprise in the literature. See,
for example, Brouard and Larivet (2010)
for an overview of alternative definitions.

In this chapter ‘a social enterprise is one
whose main objective is to achieve a social
objective rather than make a profit for

their owners or shareholders. It operates

by providing goods and services for the
market in an entrepreneurial and innovative
fashion and uses its profits primarily to
achieve social objectives. It is managed

in an open and responsible manner and,

in particular, involves employees, consumers
and stakeholders affected by its commercial
activities. See COM/2011/0682 final at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:52011DC0682:EN:NQOT. See
also the draft Council Conclusions on ‘The
promotion of the social economy as a key
driver of economic and social development
in Europe’ at http://data.consilium.europa.eu/
doc/document/ST-13766-2015-INIT/en/pdf

(82)  For example, around 309% of the initiatives
documented in the Implementation of
the Social Investment Package mapping
repository are |CT-enabled social
innovations. For more details, see Misuraca
et al. (forthcoming).
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as well as changing social patterns (such
as family structures) (5%).

As national legal frameworks for social
enterprises differ across Member States,
harmonised data on the number and type
of jobs in social enterprises are not read-
ily available (®4) and one has to use case
studies. For example, the BIS definition
estimates that, in 2014, 5% of SME
employers were social enterprises in
the United Kingdom, with 28% in arts/
recreation, 18 % in education and 13% in
health. See BIS (2015) (%°). Nevertheless,
social entrepreneurship is not yet an
integral part of the enterprise culture
in several new Member States. See, for
instance, Borzaga et al. (2008).

In addition to the barriers specified in
Section 3 above, specific barriers faced
by social entrepreneurs include access to
funding, a lack of visibility and an overly
complex regulatory environment (such
as in public procurement and state aid
measures for social and local services),
a lack of business support and devel-
opment structures, training, and work-
force development, and difficult access
to markets. See, for example, European
Commission (2014d).

The underdevelopment of the funding
system was also confirmed by a 2013
study on imperfections in the social
investment market (%°) as well as by a
number of national studies. For instance,
in a United Kingdom survey with 865
social enterprises(®’), lack of/poor
access to/affordability of finance (45 %)

(8%)  For a comprehensive overview of the current
state, size and scope of social enterprises
in Europe, see ICF Consulting Services
(2014), ‘A map of social enterprises and
their eco-systems in Europe’, available at
http://ec.europa.eu/social/BlobServlet?docld
=12988&langld=en. DG RTD FP7 research
projects on social entrepreneurship analyse
and compare the specificities of social
entrepreneurship in EU countries including
the historical development across various
policy fields and the specific barriers
(EFESEIIS, SEFORIS, TSI, SIMPACT, CRESSI).
See also Stephan, Uhlaner and Stride (2015),
Baglioni and Chabanet (2015), Salamon and
Sokolowski (2014), Nicholls and Edmiston
(2015), and Rehfeld and Terstriep (2015).

(84)  See for instance the estimates in the country
reports available at http://ec.europa.eu/
social/keyDocuments.jsp?advSearchKey=soc
entcntryrepts&mode=advancedSubmit&lang
Id=en&policyArea=&type=0&country=0&yea
r=0&orderBy=docOrder

(®%)  GEM (2009) estimates that in 2009
on average 3% of the working
population in Western Europe and 2.7 %
in Eastern Europe was engaged in social
entrepreneurship, compared to 5% in the
United States, and 3% in Latin America.

(%) Spiess-Knafl, W. (2013).
(¥)  Social Enterprise UK (2011).

Chart 26: Percentage of people saying that the risk of failure and its legal and social
consequences are too high
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Source: Eurostat (2012) - Flash Eurobarometer 354.

was ranked first among the barriers for
start-ups, before cash flow (22%), lack
of appropriate skills/experience (19%)
and lack of awareness of social enter-
prise among customers (159%). As the
United Kingdom is one of the most devel-
oped markets for social entrepreneur-
ship finance, it can be expected that the
demand for capital is not met in most
parts of Europe.

Such specific needs can be addressed
through the creation of platforms that
enable participants to connect, learn
from and share experiences with each
other (e.g. Social Innovation Europe (58)),
raise awareness of social innovations
(e.g. Social Innovation Tournament (%)),
improve business conditions for social
entrepreneurship (e.g. Social Business
Initiative (*°)), help access finance
(e.g. Employment and Social Innovation
(EaSl) programme (°!) and European
Social Fund (°?)), and strengthen incuba-
tion structures for social innovation in
Europe (°*) and, where appropriate, sim-
plify organisational and administrative
requirements to start activities (°4).

(%8)  For more details, see https://webgate.
ec.europa.eu/socialinnovationeurope/

(8%)  For more details, see
http://institute.eib.org/programmes/social/
social-innovation-tournament/

(*°)  For more details, see http://eur-lex.
europa.eu/LexUriServ/LexUriServ.
do?uri=COM:2011:0682:FIN:EN:PDF

(°*)  For more details, see http://ec.europa.eu/
social/main.jsp?catld=1084&langld=en

(?)  For more details, see http://ec.europa.eu/esf/
main.jsp?catld=531&langld=en

(**)  For more details, see http://ec.europa.eu/
regional_policy/sources/docgener/presenta/
social_innovation/social_innovation_2013.pdf

(*%)  See, for instance, http://data.
consilium.europa.eu/doc/document/
ST-13766-2015-INIT/en/pdf
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45. Giving a second
chance after (honest) failure

Starting any new business carries a
risk of failure and insolvency, which
may stigmatise entrepreneurs and dis-
courage new start-ups. For example,
Chart 26 shows that the risk of failure
and its legal and social consequences
deters a not insignificant number of citi-
zens from starting their own business —
ranging from 2% in Finland, Romania
and the Netherlands to 109% in Slovakia.
Nevertheless, (‘honest’) failure could be
seen to be part of the learning curve and
may result in the next start-up being
more successful (%°).

Several measures could help reduce
stigmatisation of (honest) business fail-
ure, including informative, educational
programmes on bankruptcy, keeping the
liquidation period as short as possible (in
cases of no own criminal fault), provision
of advisory services to manage debt as
well as the development of networks for
‘second starters’ (%).

46. Summary

This section discussed labour market and
social policies that can strengthen start-
ups of one-person, micro and small busi-
nesses in an economy subject to ongoing
structural changes. More particularly
it emphasised the opportunities and

(%) Itis estimated that up to 18% of successful
entrepreneurs actually failed in their first
try. See, for instance, Enterprise Europe
Network at http://www.brusselsnetwork.be/
eu-regulations-m/1703-second-chances-for-
entrepreneurs.html

(%)  On the European Commission’s actions
on giving a Second Chance, see
http://ec.europa.eu/growth/smes/promoting-
entrepreneurship/advice-opportunities/
bankruptcy-second-chance/index_en.htm
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challenges created by a further expan-
sion of the digitised economy, the trans-
mission of new knowledge into market
action, the greening of the economy and
the tackling of pressing social issues.

Addressing these specific challenges and
opportunities might involve a series of
integrated labour market and social poli-
cies that could:

contribute to a further strength-
ening of entrepreneurship skills,
including in the field of the digi-
tal and green economy as well as
social entrepreneurship;

tackle administrative barriers for the
self-employed and small businesses;

facilitate and encourage the creation
of platforms to share experience and
knowledge, especially for the young,
old, migrants and women;

address the needs of emerging forms
of self-employed work including
social entrepreneurship and inde-
pendent professionals;

reduce the stigmatisation of busi-
ness failure.

5. TARGETING UNDER-
REPRESENTED GROUPS

This section identifies labour market
and social policies that can facilitate
and encourage the transition of under-
represented groups (such as women and
the young) towards self-employment,
thereby strengthening social cohesion.

Labour market and social policies (°) have
the potential to mitigate adverse starting
conditions caused by unfavourable per-
sonal (such as long-term unemployment)
or household (such as family responsi-
bilities) conditions, while at the same time
making self-employment and entrepre-
neurship a more attractive career oppor-
tunity. Of particular interest to the analysis
in this chapter are labour market policies
that support start-ups for the unemployed
and under-represented groups, who often
face strong barriers in terms of finance,
training, coaching and mentoring. See, for
instance, OECD/EC (2014a).

(¥7)  Including active labour market policies and
social cohesion policies. See for instance
http://pdf. mutual-learning-employment.net/
pdf/en9910.pdf

Labour market polices promoting start-
ups by unemployed persons can have a
strong potential to create jobs which inte-
grate the most vulnerable in society. See,
for instance, Zouhar et al. (2015). It would
appear that their effectiveness is largely
determined by their design (including non-
monetary support, such as helping iden-
tify opportunities), the persons targeted,
the framework conditions (including the
business cycle), potential displacement
effects (whereby business is taken away
from other entrepreneurs) and dead-
weight losses (if, for instance, the start-up
would have been started without support).
See, for instance, Kelly et al. (2002).

In order to strengthen their effectiveness,
it would appear that such programmes
should not be too complicated to under-
stand or too costly to be administered.
See, for instance, Parker (2009). Relevant
stakeholders should be consulted early
on in the design and the programmes
should be evaluated before implemen-
tation. Once implemented, they should
be monitored, evaluated and corrected
over time. See, for instance, European
Commission and OECD (2012d).
However, in the EU, the capacity to
assess their effectiveness is rather lim-
ited. See, for instance, Gruenwald (2014)
and Strorey (2008). Moreover, given that
failure after participating in such support
programmes is a possibility, such failure
may further stigmatise the recipient and
reduce their access to social benefits.
See, for instance, Chahill and Quin (2014)
and Halabisky (2014).

5.1. Supporting start-ups
by the unemployed

Self-employment is one of the options for
unemployed people to get back to work.
However, the unemployed (especially
the long-term unemployed) often lack
the expertise and experience to estab-
lish supplier and customer networks,
or access finance. See, for instance,
Caliendo et al. (2015). In such cases,
well-targeted support programmes could
help the unemployed with the start-up of
a business (%8).

Several design issues have to be taken
into account when launching such pro-
grammes. Monetary support can take

(%8)  See for instance the back to work
enterprise allowance in Ireland at
http://www.citizensinformation.ie/en/
social_welfare/social_welfare_payments/
social_welfare_payments_and_work/back_
to_work_enterprise_allowance.html
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several forms depending on the benefi-
ciary’s characteristics, in which case it is
a challenge to determine the amount of
the financial support, its duration and
eligibility criteria. For example, when
the Hartz-reforms were implemented in
Germany in the early 2000s, unemployed
individuals could choose between two
support programmes when starting a
business. ‘Start-up subsidies’ (°°) were
primarily used by relatively less educated
females and young males, while ‘bridg-
ing allowances’ (:°°) were primarily used
by unemployed individuals with experi-
ence in the sector where they launched
their business. Nevertheless, while sub-
sidised start-ups show a higher survival
rate, they lag behind reqular businesses
in terms of income, business growth
and innovation (1°!). See, for instance,
Caliendo and Kritikos (2007), Caliendo
and Steiner (s.a.) and Caliendo and
Kinn (2013).

Non-monetary support is also an impor-
tant dimension in the design of start-up
programmes which can take many forms
including promoting entrepreneurship
skill formation and coaching - albeit for
a limited period to avoid dependence.
Important initiatives under the European
Social Fund (ESF) in the area of entre-
preneurship and self-employment (1°2)
include support to entrepreneurship
skill formation, access to finance, regu-
latory and institutional frameworks and
efficient policy implementation, comple-
mented by targeted support to women
entrepreneurs (1) and disadvantaged
and disabled people (**4). In this way ESF
contributes (in accordance with the prin-
ciple of subsidiarity) to reducing dispari-
ties between the levels of development
of the various regions and the backward-
ness of the least favoured regions.

(**) i.e. lump sum of EUR 600/month for the
first year, EUR 360/month for the second,
and EUR 240/month for the third.

(%) i.e. an amount equal to unemployment
benefits for a period of 6 months
(plus alump sum of roughly 70% of the
same, to cover social security contributions).

(*°1)  The latter may be due to the fact that
less qualified individuals self-select into
entrepreneurship due to reduced costs
of entry, or that subsidised founders might
face for example discrimination in capital
markets. See, for instance, Caliendo et
al. (2015).

(*9?)  For more details, see http://ec.europa.eu/
social/main.jsp?catld=952&langld=en

(%) See http://ec.europa.eu/esf/main.
jsp?catld=533&langld=en

(*%%)  See http://ec.europa.eu/esf/main.
jsp?catld=50&langld=en
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The effectiveness of such programmes
is also affected by the process to select
the beneficiaries since the financial sup-
port appeals to two groups of the unem-
ployed. On the one hand, there are those
who want to explore their abilities and
if successful will remain self-employed.
On the other hand, there are those who,
without the financial support, face costs
that exceed their revenues so that the
financial support subsidises start-ups
with limited prospects. Other cases
are people who applied because their
unemployment benefits would expire
soon. One way to temper such adverse
selections would be close scrutiny of the
potential beneficiaries’ business plans by
independent assessors. See, for instance,
Homberty et al. (2013) and Caliendo and
Kritikos (2007). Apart from such adverse
selection, these programmes may have
an adverse effect on beneficiaries’ risk
taking and efforts since the cost of fail-
ure is largely borne by the subsidising
authority. See, for instance, Caliendo et
al. (2015).

Allin all, the literature indicates that while
start-up subsidies for the unemployed
may help return some of the unemployed
back to employment, traditional active
labour market policies could be more
effective instruments for returning the
unemployed back into employment.

5.2
deficit

Tackling the gender

Only about one third of the EU’s self-
employed are women, varying from 17 %
in Malta to 41 9% in Latvia. See Chart 13
above. Often, personal and household
conditions, such as control of work—pri-
vate life balance or job satisfaction, are
more important to women than men in
their decision to become self-employed.
See, for instance, Hughes (2003) and
Piacentini  (2013)(1%). Nevertheless,
socio-cultural factors (such as gender
stereotyping) have an adverse impact
on women’s opportunities and choice
to become self-employed - though
empirical research suggests that lower-
educated women are more affected than
their higher-educated counterparts. See,
forinstance, Cloin et al. (2011). Moreover,

(05)  Differences in personal characteristics
between men and women such
as perceived differences in risk tolerance
or management styles are discussed
elsewhere in the literature. See, for instance,
Minniti and Nardo (2007).

as women are usually more involved in
household duties and childcare than
men, their range of activities (including
business size) is significantly limited,
especially if the necessary framework
conditions such as adequate childcare
facilities and maternity leave provisions
are not available. Consequently, female
entrepreneurs are more inclined to start
home-based and part-time businesses.
See, for instance, Estrin and Mickiewicz
(2011) and Raknerud and Rensen (2014).

Institutions also affect women’s deci-
sion to become self-employed (*°¢). For
example, the strong male orientation
of existing business networks may hin-
der women’s start-ups and business
expansion. See, for instance, GHK and
Technopolis (2008). In addition, wom-
en’s educational choices often limit their
opportunities in an economy character-
ised by an increasing demand for tasks
that require STEM skills (}%7) — in which
the older age cohorts of women have
particularly limited expertise.

Economic conditions also affect women’s
opportunity to become self-employed.
For example, Fraser (2005), focussing on
SMEs in the United Kingdom, reports that
women often face less favourable credit
terms (such as higher interest rates)
than men when starting a business.
Williams (2009), using data from the
European Community Household Panel
in 1999-2001, reports that women who
receive a lower wage relative to other
women are more likely to leave wage-
employment for self-employment.

Labour market and social policies to
tackle these adverse drivers of the gen-
der deficit in self-employment and entre-
preneurship differ from case to case but
usually include gender mainstreaming of
entrepreneurial education and training,
facilitating women'’s access to finance,
and supporting networking between
women entrepreneurs and amongst gov-
ernment agencies. See, for instance, GHK
and Technopolis (2008) (1°8).

(1%¢)  See chapter II1.2 of this review (part on
family policies) on the effect of childcare
and other institutional factors on mothers’
labour market attachment in general.

(*7)  Financial literacy of women is often
also less than for men. See, for instance,
OECD (2012).

(%) See also http://ec.europa.eu/digital-agenda/
en/22-women-smart-growth
http://ec.europa.eu/enterprise/newsroom/cf/
itemdetail.cfm?item_id=3387
http://ec.europa.eu/growth/smes/
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5.3. Helping young people
into self-employment

Ongoing structural changes such as the
further digitalisation of the economy cre-
ate new business opportunities for young
people (1*°). See, for example, Box 4.
Nevertheless, the young face some
very specific challenges when starting
a business.

First, limited access to finance is often
an obstacle for a start-up by young
entrepreneurs due to, inter alia, a lack
of collateral or incomplete information
about the young person’s capacity. In
such cases, micro-finance loans or grants
with a special focus on the young could
help start-ups - as discussed in Section
3.4 above.

Young entrepreneurs often see them-
selves as a major source of technology-
driven innovation (due to their flexibility
and knowledge) (}1°) but may lack the
experience to start a business. See, for
instance, YEA (2013). At the same time
they also lack the networks and social
capital to build ‘legitimacy’ amongst
key stakeholders (e.g. financiers, cus-
tomers, suppliers). See, for example,
Green (2013).

To overcome these barriers, sev-
eral studies find that (potential)
youth entrepreneurs are best helped
through integrated packages of sup-
port (}1). For example, the effective-
ness of supplying finance will be
enhanced when it is complemented
by advice, coaching and network-
ing. Moreover entrepreneurship skills
should be supported by embedding
entrepreneurship teaching through-
out the education system, stimulating
the sense of initiative and creativity,
including among those who choose
not to become entrepreneurs.

Eurofound (**?) finds that self-employ-
ment among young people is associated
with personality traits, characterised by

(*%9)  FP7 Project Strategic Transitions for Youth
Labour in Europe (STYLE) provides a
comprehensive understanding of the causes
of very high unemployment among young
people and assesses the effectiveness of
labour market policies designed to mitigate
this phenomenon. See also Sheehan and
McNamara (2015).

(119)  Especially in the field of social media, mobile
technologies, data analytics, machine-to-
machine connectivity and cloud technologies.

(1) See EC/ OECD (2012).
(**2)  See Eurofound (2015a).
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creativity and innovative tendencies and
lower risk aversion. As a result, effec-
tive policy measures should be highly
selective, in order to be efficient(13).
Eurofound concludes that, as entrepre-
neurship is only a viable career path for
those young people equipped with the
right skills, attitudes and values, future
initiatives should focus on this target
group to ensure the best use of pub-
lic funds. This also implies that youth
entrepreneurship is not a panacea for
youth unemployment.

5.4. Encouraging self-
employment transitions
prior to retirement

The EU workforce will continue to age in
the coming decennia. Postponing retire-
ment and working longer will be a nec-
essary (but not sufficient) condition to
sustain the European social market econ-
omy. Facilitating and encouraging older
employees’ transition to self-employment
is one way to strengthen their labour mar-
ket participation and to help them remain
active members of an inclusive society.

Older workers often acquire a unique
range of skills during their professional
life, knowledge, experience and contacts
that they may want to valorise by start-
ing their own business. At the same
time, older workers may be looking for
more flexibility to accommodate specific
needs in terms of workload and work
organisation. These may be a strong
incentive for older workers to become
self-employed entrepreneurs. However,
older workers may also be pushed into
self-employment, as in the case of lay-
offs following company restructuring and
not being offered a new job or another
option (such as pre-retirement).

Specific barriers (compared with mid-
aged workers) that may deter older work-
ers from starting a business include age
stigmatisation (leading to, for example, a
limited access to finance — especially in
the case of unemployed older persons),
a lack of specific training and knowledge
(such as of recent technological develop-
ments), a poorer (physical and mental)
health and pressing family responsibili-
ties (such as provision of elderly care to
a dependent family member). See, for
instance, Kibler et al. (2012).

(13)  This is also a conclusion from
EC/OECD (2012).

Box 4: Young ICT entrepreneurs

ICT evolves at such a fast pace that there is always a demand for knowledge
in specific tools or programming languages that did not even exist two years
ago. It is very difficult for professionals to keep up-to-date with the technol-
ogy. Full-time workers in this demanding sector have limited time to learn and
develop new skills. This is one opportunity window for youngsters, who could
become the experts and leaders that the economy demands. Such ‘state-of-
the-art’ knowledge is potentially the main asset for innovative start-ups rather
than financial capital.

This has been the case with the boom of new businesses in ‘apps’ and social
networks in recent years, such as Whatsapp, Instagram and Uber, all of which
have exceeded USD 1 billion in value and were founded by people in their 30s.
Institutional support and guidance could improve the survival rate of these compa-
nies and their growth potential, such as increasing practical entrepreneurial skills
amongst students (e.g. STARTIFY7 (})), mapping acceleration services delivered
to start-ups (e.g. OpenAxel (%)), building bridges between ICT researchers and
entrepreneurial-minded individuals (e.g. ICT2B (%)), and delivering legal services

to start-ups (e.g. iLINK (%)).

e

See http://www.ict2b.org/

(*)  For more details, see https://ec.europa.eu/digital-agenda/en/news/
introducing-startify7-summer-academy-system-young-future-ict-entrepreneurs

(?)  For more details, see http://www.openaxel.com/

(*)  See https://ec.europa.eu/digital-agenda/en/news/
launch-ilinc-portal-help-ict-startups-face-their-legal-challenges

Adequate measures to address these
barriers are ensuring that tax and
social security systems do not contain
disincentives to entrepreneurship for
older people, the provision of well-tar-
geted advice (especially for those who
have not previously worked in self-
employment), guidance and support, the
development of online platforms where
experience can be shared, ensuring
that older entrepreneurs have access
to financing schemes, the strengthen-
ing of ICT and financial literacy and
awareness-raising about the value-
added of entrepreneurship by older
workers. See, for instance, European
Commission and OECD (2012a).

Finally, older entrepreneurs’ business and
entrepreneurial experience acquired dur-
ing their business career can contribute
to the mentoring and advising of young
entrepreneurs. See, for instance, the
Entrepreneurship 2020 Action Plan.

5.5. Promoting self-
employment among ethnic
minorities

Generally speaking, ethnic minorities show
a higher propensity to be self-employed
than the local population, albeit in sectors
with low entry cost and poor prospects for
growth and diversification, such as col-
lecting and selling discarded materials for
recycling and street vending. Apart from
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cultural differences, such outcomes are
driven by a variety of factors, including
discrimination, language barriers, a lack
of access to finance, an absence of tar-
geted support services and limited entre-
preneurship skills.

The impact of discrimination on ethnic
entrepreneurship is ambiguous. On the
one hand a lack of job offers due to
employment discrimination against eth-
nic minorities may push migrants into
self-employment. On the other hand, if
consumers discriminate against ethnic
sellers, the minorities may have little
incentive to become self-employed. See,
for instance, Borjas and Bronars (1989).

Other barriers less experienced by the
local population include language, educa-
tion and labour market institutions (1*4).
Although poor knowledge of the national
language would not be a barrier to starting
a business in an ethnic enclave, it may be
an important barrier to expansion beyond
the enclave. See, for instance, Clark and
Drinkwater (2000) and Constant and
Zimmermann (2004). Other barriers include
the fact that the education and experience
acquired in the country of origin are often
not recognised by local employers, which
raises migrants’ likelihood of becoming

(**) It is beyond the scope of this chapter
to elaborate on legal obstacles to the
establishment of businesses by legal
migrant entrepreneurs.
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self-employed in low value-added activi-
ties (11°). See, for instance, Kanas et al.
(2009). Furthermore, labour market institu-
tions such as minimum wages may form an
additional barrier into waged employment
thereby pushing migrants whose skills are
not fully recognised into self-employment.
Moreover, strong tradition, custom and
family ties may drive new ethnic entre-
preneurs along the path taken by their
parents — adapted to their changing cir-
cumstances. See, for example, Ibrahim and
Galt (2011).

Adequate labour market policies can
address these barriers by measures
such as the provision of guidance and
support by public employment services,
improving credential recognition for
immigrants and offering specialised
training schemes to develop more solid
business projects and become more
aware of financing opportunities. See,
for instance, OECD/EC (2014a).

5.6. Promoting
self-employment
among disadvantaged
and disabled people

Self-employment has some potential to
integrate disadvantaged and vulnerable
groups, such as ex-offenders, recover-
ing drug abusers and the homeless, into
society. However, market forces will not
address such pressing socio-economic
challenges, so that well targeted labour
market and social policies have a strong
potential to strengthen social inclusion.

For the disabled, self-employment
may be an appropriate way into the
labour market because of its poten-
tially high flexibility in terms of work-
load, work schedule and work location.
Appropriate policies to support this
transition could include raising aware-
ness about the desirability and feasi-
bility of entrepreneurship by disabled
people, adapting existing training and
start-up programmes to the needs of
these people, and making full use of ICT
connectivity. Just like in the case of the
unemployed, policies should also address
an appropriate transition from access to
benefits to labour market participation.
See, for instance, European Commission
and OECD (2012e).

(}*%)  Though, the higher the level of origin-
country education, the less likely they are to
be self-employed.

To improve the effectiveness such needs
have to be addressed at the local level as
this allows for better-targeted counsel-
ling, training and education in support of
self-employment among the disadvan-
taged and vulnerable groups.

5.7. Summary

This section explored the potential of
well-targeted social and labour mar-
ket policies that address the challenges
faced by the groups of people who face
adverse starting conditions and are cur-
rently under-represented in self-employ-
ment, including women and the young.
Such policies might include:

the further strengthening of facilities
for child and elderly care;

promoting access to network plat-
forms adapted to the specific char-
acteristics of the targeted groups;

financial support (including well-
designed transition from benefit eli-
gibility for unemployed);

promotion of role models;

tackling gender and age stigmatisa-
tion as well as discrimination.

Nevertheless, this section also empha-
sised that such policies carry several
downside risks such as adverse selec-
tion and deadweight costs and that a
timely evaluation of such policies is
crucial to make informed decisions
regarding their design, implementation
and development.

6. LABOUR MARKET
AND SOCIAL POLICIES
TO FOSTER JOB
CREATION THROUGH
SELF-EMPLOYMENT AND
ENTREPRENEURSHIP

Micro-businesses are crucial for job crea-
tion in the European Union - as discussed
in Section 2. Key factors that have a
direct impact on their potential to expand
include their productivity and innova-
tion capacity, as well as cost and non-
cost competitiveness — which are often
affected by country-specific conditions.
In other words, strengthening their job
growth potential calls for labour market
and social policies (in close coordination
with other policies such as the creation of
more integrated and competitive product
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and services markets (11¢)) that promote
the survival of start-ups, strengthen
their innovation capacity, reduce hiring
costs and provide better working condi-
tions and that take into account country-
specific characteristics such as catching-
up potential and economic specialisation.

6.1. Labour market
and social characteristics
affecting start-up survival

Surviving as self-employed or an entre-
preneur is not straightforward in an
ever changing world (}*’). For example,
Chart 27 shows that in 2012 there were
strong variations across Member States
in the probability that a self-employed
person would survive the first year, with
the highest probabilities in Cyprus and
Sweden and the lowest in Lithuania and
Portugal — where it is significantly lower
than for large enterprises (with 10 or
more employees). Chart 28 shows that
there are strong differences in the 5-year
survival rates, but that these correlate
more with those of larger enterprises.

An exit from self-employment may be
voluntary or forced depending on a broad
range of factors, including personal (such
as dissatisfaction with the job) and house-
hold (such as childcare responsibilities)
characteristics, industry-specific charac-
teristics (such as lack of market growth)
as well as institutional (such as lack of
business support services) and macro-
economic conditions (such as insufficient
aggregate demand in an economic down-
turn). See, for instance, Millan, Congregado
and Roman (2012)(*!8). More specifically,
a non-exhaustive overview of relevant
empirical research indicates the following.

(1) As highlighted in the Annual Growth Survey
2016, improving the functioning of product
and services markets remains a challenge
for many Member States, and includes
improving the flexibility of product and
services markets, improving the quality
of research and innovation, reducing
regulatory and administrative burden,
strengthening public administration and
improving the judicial system and insolvency
frameworks. For more details, see
http://ec.europa.eu/europe2020/making-
it-happen/annual-growth-surveys/
index_en.htm

(*7)  As individuals can operate successive
businesses, surviving as self-employed
or an entrepreneur should not be confused
with venture closing. See, for example,
Parker (2009).

(*18)  Estimating the impact of variables on
survival is done in the context of duration
models. Nevertheless, these estimates
should be interpreted with due care because
of several problems, such as selection
problems whereby samples often cover only
the firms that survived. See, for instance,
Parker (2009).
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Chart 27: Survival rate of the self-employed without employees after 1 year — 2012
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Chart 28: Survival rate of the self-employed without employees after 5 years — 2012
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Note: Number of enterprises in the reference period (t) newly born in t-1 having survived to t divided

6.1.1. Personal characteristics

Personal characteristics can have
an important impact on survival in
self-employment as they have a
direct impact on a person’s motiva-
tion, ability, effort and risk-taking.
Empirical research has identified the
following. More years of education
increases survival prospects signifi-
cantly. See, for instance, Boden and
Nucci (2010). Employees who learn
more about their business before
starting have a stronger likelihood of
surviving. See, for instance, Raffiee
and Feng (2014). Opportunity entre-
preneurs have a stronger probability
of surviving since they are usually
better prepared than necessity entre-
preneurs. Nevertheless, necessity
entrepreneurs’ likelihood of surviving
increases significantly if the venture
is connected with previous professional

expertise. See, for instance, Block and
Sandner (2009) (119).

It would appear that women’s self-
employed survival is adversely affected by
their more limited access to capital than
men. See, for instance, Boden and Nucci
(2010). Moreover, in cases of self-employ-
ment with a history of unemployment,
women’s survival seems to depend mainly
on individual characteristics (marital status,
education) while men’s survival is predomi-
nately related to the economic situation
(main source of household income). See,
for instance, Cueto and Mato (2006) (*%°).

Finally, businesses established by teams
are more likely to survive than those estab-
lished by individuals. See, for instance,
Shrivastavay and Tamvada (2011).

(*°) Using the German Socio-Economic Panel
Study for the 1990-2003 period.

(129 Studying self-employment subsidies in Spain.
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6.1.2. Household characteristics
Self-employment survival is also strongly
related to the possibility of combining
professional life with household respon-
sibilities. Nevertheless, while in the
absence of adequate childcare provisions
very young children may limit parents’
opportunities for self-employment, as
older children start to help parents in
their business or take care of the younger
siblings, the self-employed may be able
to stay longer in self-employment.

It would appear that a person’s social
capital (*?!) also matters for business
survival. For example, Davidsson and
Honig (2003), inferring from a sample
of Swedish adults, suggest that inter- as
well as intra-firm networks can make an
important contribution to firms’ survival.

6.1.3. Industry-specific
characteristics

Industry-specific characteristics are also
important, including the following. In
emerging industries (such as new high-
technology products) there is usually
more room for start-ups to experiment
and benefit from the expansion of the
industry and stay longer in business. See,
for example, Agarwal and Gort (1996).
Moreover for start-ups with high entry
costs, growth reduces average costs per
unit output so that they are less likely
to exit as the market expands. See, for
instance, Ghosal (2002). Furthermore,
a small firm’s ability to survive is often
adversely affected by limited access to
international markets, finance, technol-
ogy, management skills and knowledge,
so a small firm’s survival can also be
strengthened by integrating its activities
into global value chains. Finally, spin-
offs within an industry seem to have
a stronger survival rate — especially
when knowledge is embodied in human
rather than physical capital (}??). See, for
instance, Garvin (1983).

Institutional settings, such as adequate
business development services can
have a direct impact on the survival of
a business as better counselling can help

(*21) i.e. the ability of actors to extract benefits
from their social structures, networks
and memberships. See, for instance,
Portes (1998).

(*22)  Nevertheless, such spin-offs may also
destroy employment in the incumbent
firms — although the empirical assessment
of such impacts is not straightforward. See,
for instance, Gjerlev-Juel and Dahl (2011).
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inexperienced starters to avoid entry
mistakes. See, for instance, Santarelli
and Vivarelli (2007). Finally, it is to be
expected that small businesses are more
likely to survive and expand their activi-
ties in a stable macro-economic environ-
ment (when aggregate demand is high).

6.2. Shaping drivers
of additional job creation

Hiring and firing by one-person, micro
and small enterprises will occur when
they expand their activities (e.g. due to
an expanding market) or reorganise their
production process (e.g. due to product
and production process innovation).
Several factors affect an enterprise’s
growth, including the entrepreneurs’
ability to identify opportunities, innovate
and develop effective human resources
strategies as well as his/her financial
management abilities. See, for instance,
Janczak and Bares (2010). Moreover,
firms which are active in innovation
networks have a stronger capacity to
transfer ideas and knowledge into mar-
ket action. See, for example, Mitusch
and Schimke (2011). Furthermore, in
countries which are far from the world’s
technological frontier there is strong
potential for growth catching-up, which
can in turn be strengthened by the pres-
ence of a skilled work force and access
to export markets. See, for instance,
OECD (2010). Nevertheless, in order to
manage such change successfully the
self-employed need the right managerial
skills, adapted to digital networks and
international value chains, as well as the
ability to reallocate labour in a flexible
but secure way and offer high-quality
jobs. Labour market and social policies
have a specific role to play in this pro-
cess, including the following.

6.2.1. Strengthening
entrepreneurial skills

Several personal factors affect entre-
preneurs’ decisions to hire labour. While
these cannot be affected directly by
labour market policies, other personal
characteristics which are crucial to
expanding a business, such as entrepre-
neurial skills, can be promoted by labour
market policies.

In a continually changing world, entre-
preneurial skills are crucial to identifying
and exploiting new opportunities and mit-
igating entrepreneurial risks. Improving
the availability of entrepreneurial skills

covers a wide area of policy domains,
including education, industrial and labour
policies. More specifically, it might be
necessary for such policies to create the
right framework conditions and incen-
tives to raise awareness and motiva-
tion for entrepreneurship, define what
the entrepreneurial skills are(*?*) and
develop such skills to support citizens
in transforming ideas into entrepreneur-
ial action.

It would be beyond the scope of this
chapter to discuss such policies in detail
but from a labour market and social per-
spective it should be emphasised that
access of all students, including women,
as well as disadvantaged and disabled
people, to entrepreneurship education is
important and that a shortage of human
resources and funding for this type of
education should be addressed in an
efficient and equitable way. Moreover,
the literature underlines that such
education and training should be well-
tailored. Indeed, at the one extreme,
some entrepreneurs need the skills to
manage ‘born-global’ enterprises, (see,
for instance, Eurofound (2012b), Gundling
(2007)), while at the other extreme, low-
skilled people who wish to get back into
work want to establish small businesses
(such as small shops or food processing)
that do not require high skills.

Finally, it should be recognised that as
small firms expand and plan to hire
workers they often need to offer their
new staff an opportunity to acquire firm-
specific skills. Nevertheless, such capac-
ity often involves high fixed costs which
may be a significant barrier. From this
perspective, SMEs can receive support
and guidance to better bridge (green)
skills gaps including distance learning
schemes as well as consultancy and
advisory services. See, for instance,
European Commission (2014c).

6.2.2. Supporting innovative
entrepreneurship

The interaction between entrepreneur-
ship and technological progress runs in
both directions. On the one hand, entre-
preneurs are micro-drivers of innovation,
which in turn affects their potential to

(*2%)  On the definition of entrepreneurship as
a competence, the European Commission
is carrying out work to define a common
reference framework for the key
competence; see ‘Sense of initiative
and Entrepreneurship’ available at
https://ec.europa.eu/jrc/en/entrecomp
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create jobs. On the other hand, ongo-
ing technological developments in, for
example, the digital world create new
business opportunities such as tak-
ing part in value-adding networks of
small enterprises.

The capacity of small enterprises to
innovate is driven by a variety of con-
ditions (most of which they have in
common with larger enterprises), such
as an adequate supply of skilled labour
(including researchers), enforceable
intellectual property rights, favourable
tax regimes, etc.(1?4). Nevertheless, for
small enterprises to strengthen their
innovation capacity it is especially impor-
tant to face low entry costs and be able
to penetrate niche markets without too
much bureaucratic burden, while at the
same time having the opportunity to col-
laborate with other firms in knowledge
networks (}?°). See, for instance, Vaona
and Pianta (2006) and Dahlstrand and
Stevenson (2010).

While labour market policies can contrib-
ute to the setting of the right framework
conditions for innovation, they should
also address the direct impact of inno-
vation on job creation. Indeed, from a
labour market perspective, a distinction
has to be made between three types
of innovation. First, there is sustaining
innovation that replaces old goods and
services and has (almost) no impact on
the quantity of jobs. Second, there is effi-
ciency innovation that allows production
of the same output with fewer resources
(including labour) which may induce a job
loss (at the level of the enterprise) (1%8).
Third, there is market creating innovation
that creates new goods and services and
has the potential to create new jobs (at
the level of the enterprise).

In this process, some enterprises will
succeed while others will fail and to the
extent that success and failure are asso-
ciated with high employee churn, labour
market policies could complement this

(*24)  See, for instance, ‘How to succeed as an SME
in the internal market: Innovation strategies
for cross-border business’ at
http://eurofound.europa.eu/observatories/
emcc/articles/other-business/
how-to-succeed-as-an-sme-in-the-
internal-market-innovation-strategies-for-
cross-border-business

(%) See also FP7 project VICO results; available
at http://cordis.europa.eu/publication/
rcn/14044_en.html

(*?6)  Nevertheless, to the extent that the
innovation reduces output prices, demand
may increase — which may offset the initial
fall in jobs.
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rising need for flexibility by strength-
ening employment security — so that
employees become more receptive to
change following innovations.

Furthermore, in order to be able to
attract new employees, micro and small
enterprises will have to be able to offer
quality jobs. However, the rapid pace at
which innovations (such as new green
building techniques) are expected to
be adopted carries the risk that their
impact on job quality gets more diffi-
cult to monitor in a timely fashion. This
will be especially the case for micro and
small enterprises that do not have the
necessary resource to make adequate
assessments of new processes and
products (e.g. larger firms have better
access to financial resources and tech-
nologies, benefits from scale, access to
information, internal human resources,
and access to skills programmes).

Innovation will also affect job compo-
sition. For instance, innovations in Key
Enabling Technologies (KETs) at the SME
level are expected to carry a relatively
stronger growth potential for high-
skilled workers than for medium- or
low-skilled workers. Such outcomes may
then strengthen ongoing labour market
polarisation, which will call for labour
market policies that tackle all kinds of
traps and promote upward mobility, such
as active labour market policies and life-
long learning.

Finally, it should be noted that technolog-
ical progress that involves economies of
scale can limit the opportunities of micro
and small enterprises to the extent that
they operate below the minimum effi-
cient scale (*¥). For example, Congregado
et al. (2014), using data for 23 OECD
countries over the period 1972-2008,
report results that suggest that econo-
mies of scale and scope continue to play
an important role in advanced economies.

6.2.3. Preparing for
an interconnected world economy

Talent is one of the main drivers of suc-
cessful start-ups, especially in the ICT
sector which is extremely knowledge
intensive. Talent is a natural ability or

(#7)  Including economies of scale in areas such as
production, distribution and management, that
make it for example more difficult for the local
retailer to compete with multinational retail
corporations. Nevertheless, developments
in ICT have decreased the importance of
economies of scale.

a certain aptitude for certain tasks. In
today’s highly technical world talent is
probably a more important asset than
experience, due to the uncertainties that
fast technological change imposes (28).

Two types of talent are required for a
healthy ICT start-up: entrepreneurial and
technical, both are complementary and
inter-dependent.

There is a fair amount of technical talent
within the EU: Five EU Member States are
among the 10 countries with top devel-
opers (*?°). London, Paris and Berlin are
among the cities with the highest num-
bers of developers (**°). But the EU lags
behind in turning these skills into profit-
able business: the rate of ICT start-ups
per million people in the EU is low com-
pared with the United States and very
low compared to Israel, the world leader.

Therefore, the EU has the potential to
improve the creation of ICT start-ups and
to support their growth to build global
leaders. Talent is the main ingredient
in the equation and the EU competes
in a global economy for this scarce
resource. Policies to develop talent can
take many forms, and could focus on,
inter alia, alternative forms of education,
gender balance and the bridge between
tech-ideas and business as the following
examples illustrate.

Historically, women have had low partici-
pation rates in STEM education (***) and
jobs. Recent statistics show a change in
that trend as junior IT workers (less than
2 years of experience) show a higher
share of women than of men (**?). And
even if it is still difficult to find significant
numbers of women in ‘hard’ technical
positions, ICT start-ups are creating new
types of position, using female talents:
community managers (**3), e-marketing
or user experience experts.

(128) Eesley, C. E. and Roberts, E. B. (2012), ‘Are You
Experienced or Are You Talented?: When Does
Innate Talent versus Experience Explain
Entrepreneurial Performance?’ Strategic
Entrepreneurship Journal, 6: pp. 207-219.
http://dx.doi.org/10.1002/sej.1141.

(%) http://goo.gl/pwGZj3

(*9)  http://stackoverflow.com/research/
developer-survey-2015

(**1) ‘Of 1,000 women with a Bachelors or
other first degree, only 29 hold a degree
in Information and Communication
Technologies (ICTs) (as compared
to 95 men)’ (http://europa.eu/rapid/
press-release_IP-13-905_en.htm).

(**2)  http://stackoverflow.com/research/
developer-survey-2015#profile-women

(***)  http://www.adweek.com/socialtimes/
community-manager-report/476638
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The interactions between technology
and business can be strengthened by
measures such as the development
of an entrepreneurial mind-set among
those with IT skills and the strengthening
of IT comprehension among those with
entrepreneurial vision. The complexities
of technology make the management of
such start-ups different from other types
of companies. Innovation or technol-
ogy without a business approach could
explain many of the failures in these
kinds of companies (**4). Therefore spe-
cific talent in the management of ICT
start-ups must be further developed.

Nevertheless, in a globalised world, tal-
ent moves easily across borders and it
is not unusual that start-ups founded in
Europe move to other countries looking
for growth opportunities outside the EU.
The main reasons for this talent migra-
tion could be the better prospects of
finding funds, potential interactions with
similar companies and access to bigger
markets. A response to talent migration
can be to facilitate the acquisition of for-
eign talent (**°).

6.24. Reducing hiring
and firing costs

Excessive hiring costs can be an impor-
tant barrier for one-person, micro and
small enterprises to hiring additional
labour. For example, Muehlemann and
Pfeifer (2013) estimate that in Germany
the average hiring costs for high-skilled
workers amounts to more than 8 weeks
of wage payments and that a 1%
increase in the number of hires increases
hiring costs by 1.3 %.

Several factors affect the cost of hir-
ing an employee. It takes time and
effort to post a vacancy and process a
job interview, which may also involve
the cost of external advisors or place-
ment agencies. In that sense promot-
ing ICT developments to improve the
flow of information about job vacancies
across Europe, such as EURES (**¢), may
decrease search costs thereby lowering,

(**%)  https://www.cbinsights.com/research-reports/
The-20-Reasons-Startups-Fail pdf

(**) In the United States around 25% of tech
companies are founded by immigrants
(see, for instance, http://www.economist.
com/news/business/21576101-start-ups-
founded-immigrants-are-creating-jobs-all-
over-america-jobs-machine), up to 46%
according to some surveys (see, for instance,
http://www.svb.com/startup-outlook-report/).

(**)  See https://ec.europa.eu/eures/public/
homepage
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especially for micro and small busi-
nesses, an important barrier to the hiring
of new employees.

Increasing company size may also carry
additional size-contingent regulation
costs that may discourage business
expansion beyond a certain thresh-
old. For example, in France a firm that
expands its size beyond 50 employees
must, inter alia, form work councils, give
more union representation, and face
higher firing costs. See, for instance,
Garicano et al. (2013).

Newly hired workers may lack firm-spe-
cific human capital and need training -
which involves training costs as well as
pay during training. See, for instance,
Blatter et al. (2012). Moreover, once the
employee has received his/her initial
training there will be a continuous need
for skill development. Nevertheless,
micro and small enterprises often lack
the capacity to provide this training
such that they have to rely on external
support mechanisms - which raises the
need for external advice, guidance and
information on all aspects of learning
opportunities. See, for instance, Cedefop
(2010).

Stringent employment protection legis-
lation may give rise to high firing costs
which may induce employers to outsource
tasks. This is especially the case for the
smallest firms, since the hiring and fir-
ing costs (where it involves fixed costs)
are bigger relative to total labour costs
than for larger firms. See, for instance,
Millan et al. (2013). Nevertheless, while
outsourcing may provide some flexibility,
it also carries the risk that a reorientation
of tasks may require costly renegotia-
tion of contracts. See, for instance, Parker
(2009). Moreover, employment protec-
tion regulation may also vary with com-
pany size thereby affecting enterprises’
incentives to expand business beyond a
certain threshold. For example, Schivardi
and Torrini (2007) estimate that in Italy
where firms with a size over 15 employ-
ees face substantially more stringent
regulations, the probability of firms’
growth reduced by around 2 percentage
points near the threshold.

Family businesses in which the major-
ity of decision-making rights are in the
possession of families may face strong
barriers to hiring talented outsiders in the
case of a negative perception of nepo-
tistic and paternalistic practices. See, for

instance, Family Business Expert Group
(2009).

Finally, companies in technology and
knowledge intensive activities usually
establish their competitive advantage
by hiring and retaining talented peo-
ple. As a consequence, such enterprises
need to create working conditions that
offer these talented people an incen-
tive to maximise effort and stay loyal
to the firm.

6.2.5. Encouraging social
entrepreneurship

Most social enterprises have a strong
potential to create jobs since they tend
to be labour-intensive (such as second-
hand clothes shops employing disabled
people to collect, sort, clean and resell
goods), allow for flexible work arrange-
ments that facilitate labour market
integration (such as part-time jobs for
persons from single-parent families) and
offer professional career guidance and
training. See, for instance, Spear (2002)
and Davister et al. (2004).

Social enterprises are often small and
local and their success in sustained job
creation is driven by a large set of fac-
tors including demand for their goods
and services (**7), availability of financial
instruments (**8), their interaction with
education (**°), the existence of support
and development structures, as well as
other factors (). Labour market and
social policies can help address some
of these barriers, such as providing
social entrepreneurs with skill forma-
tion in human resource management
and marketing, advising local start-ups,
supporting the search for financial sup-
port for their activities, etc. (*4!). See, for
instance, European Commission and
OECD (20120¢).

(**7)  See, for instance, OECD (2013).

(*38) In the EU, social enterprises most often
combine income from sales with public
subsidies linked to their social mission and
private donations and/or volunteering. See, for
instance, Defourny and Nyssens (2010).

(1)  See, for instance, Glaeser
and Shleifer (2001).

(*4°) It would be beyond the scope of this chapter
to discuss all the barriers that are not
directly related to the labour market.

For more details, see http://ec.europa.eu/
social/main.jsp?langld=en&catld=89&newsld
=2149&furtherNews=yes

(*#1)  For more details see, for example,
http://ec.europa.eu/esf/main.
jsp?catld=531&langld=en
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Evidence suggests (}*?) that public sec-
tor contracting and active labour mar-
ket policies of the government play an
important role in stimulating the crea-
tion and development of social enter-
prise. However, policy frameworks for
social enterprises differ widely as far as
their forms, scope, content and finan-
cial endowment, as well as relevance
and imperative for public action, are
concerned. A Mapping study covering
29 European countries (*4*) concluded
that policy frameworks for social enter-
prise are sometimes presented within the
framework of a broader set of policies
targeting the social economy or the civil
society/non-profit sector, or within the
framework of active labour market poli-
cies or social inclusion policies (}44).

6.2.6. Strengthening working
conditions of the self-employed

The group of self-employed is a het-
erogeneous group in terms of work-
ing conditions. For example, Green and
Mostafa (2012) (**°) report clear differ-
ences between the two main categories of
self-employed workers: the self-employed
with (SEW) and the self-employed without
(SEWO0) employees. More particularly, in
terms of earnings, SEW have the highest
level compared to all other employment
relations (SEWO, employed on indefi-
nite contract, employed on fixed-term
contract, TAW). They also enjoy higher

(342)  See country reports available at
http://ec.europa.eu/social/keyDocuments.jsp?
advSearchKey=socentcntryrepts&mode=adv
ancedSubmit&langld=en&policyArea=&type
=0&country=0&year=0&orderBy=docOrder

(*43)  European Commission (2015b), p. 50.

(*#%)  The Mapping study outlined some
of the components of an enabling policy
environment for social enterprise that have
already been put in place by countries like
Italy and the United Kingdom. They include:
the legal recognition or institutionalisation
of social enterprise; fiscal incentives
for social enterprises; specialist support
and infrastructure - business support,
coaching, mentoring schemes - that take
into account the distinct characteristics
of social enterprises; measures designed
to facilitate access to markets, notably
public sector markets (for example,
by creating demand for the services
of social enterprises, introducing social
clauses in public procurement); measures
designed to support access to finance
through the creation of dedicated financial
instruments and social investment markets
more generally; and standardised social
impact measurement and reporting systems.
(*%5)  Eurofound (2012), Trends in job quality
in Europe, http://www.eurofound.europa.eu/
sites/default/files/ef_publication/field_ef_
document/ef1228en_0.pdf
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intrinsic job quality (14¢), even if the SEWO
are not far behind: this is linked to their
lesser exposure to physical risks, their
higher autonomy and their lesser work
intensity. Even more clearly, a divide
appears in terms of working time, where
the SEWO display the highest quality: they
have a higher level of working time discre-
tion, report less work at unsocial hours but
have longer working hours.

Self-employed without employees report
that their health and safety is at risk
more frequently than employees and
self-employed with workers, 10% of
them not being very well informed about
health and safety. The proportion of self-
employed without employees reporting
a lower subjective well-being and being
at risk of medical illness is the highest.

The working conditions of the economi-
cally dependent worker (EDW) (*#’) are
in between those of the employees
and those of the self-employed with-
out employees, sometimes having the
worst of each situation. Based on the
5t European Working Conditions Survey,
Eurofound (2013) reports that the
incomes of the economically dependent
workers ‘lie, disproportionately often, in
the lowest tercile of their country and
their households have a correspondingly
high level of difficulty making ends meet.
At the same time, they have the lowest
level of job security, and fewest opportu-
nities for career advancement’ (}4).

() Cf. Eurofound (2012), p. 12: “Intrinsic job
quality” refers to the aspects of the job that
concern the work and its environment. Four
core sets of features of work are associated
with meeting people’s needs: the quality
of the work itself, the social environment
in which workers are situated, the physical
environment, and the intensity or pace of
the work.’

(*47)  The EDW has a status that combines
features of self-employment - usually their
formal status is self-employed — and work
characteristics closer to the employed —
such as a real absence of independence
and autonomy regarding key decisions for
the business, such as hiring staff and the
financial and economic strategy. The overall
proportion of Economically Dependent
Workers in the EU-27 is low, representing
0.9% of all workers, with a relatively high
variation between countries. It seems
that the highest proportions are found
in southern countries (such as ltaly,
Cyprus, Greece and Portugal) and Central
and Eastern European countries (such
as Slovakia, the Czech Republic, Latvia,
Romania and, to a lesser extent, Hungary
and Bulgaria). For more details, see
Eurofound (2013), ‘Self-employed or not
self-employed? — Working conditions
of “economically dependent workers”,
prepared by Oostveen, A, Biletta, |., Parent-
Thirion, A. and Vermeylen, G.

(148)  Eurofound 2013.

6.2.7. Addressing challenges
and opportunities for social
dialogue

Identifying the workers’ employment
status is of particular relevance, for
the worker him/herself, for society, for
potential employers but also in industrial
relations terms.

Indeed some key questions are at
stake here. The economically depend-
ent worker ‘issue is relevant from the
industrial relations point of view since
economically dependent workers do not
generally benefit from the protection
granted to employees by both law and
collective bargaining, including provisions
on health and safety, information and
consultation, working time, vocational
training and social protection. They also
fall outside the traditional reach of trade
union representation’ (14°).

Most of these workers face a lack of
representation in the regular industrial
relations processes. The overall self-
employed category is not naturally rep-
resented by most of the current social
partners’ organisations. In a handful
of countries, representation has been
devised by a few employers’ and/or trade
unions’ organisations. The liberal profes-
sionals are often organised in independ-
ent interest associations. ‘Crafts persons
and small entrepreneurs, including those
in agriculture, are typically represented
by specific trade and employer organisa-
tions, while journalists and performing
artists have in many countries a long
tradition of strong unionisation’ (**°).

Trade unions often have an established
representation in construction and in cer-
tain countries they have recently included
new self-employed workers in their rep-
resentational domains. Moreover some
trade unions do attempt to organise and
represent categories of workers, whose
status can be found in the blurred zone
between self-employment and subordi-
nated employment. This is not an easy
task for trade unions, which are mainly
structured around the standard employ-
ment relationships establishing a contrac-
tual link between an individual (worker)
and a company (employer), along either
occupational or sectoral lines.

(149) 1d.

(15°)  Eurofound 2009, ‘Self-employed workers;
industrial relations and working conditions’
http://www.eurofound.europa.eu/sites/
default/files/ef_files/docs/comparative/
tn0801018s/tn0801018s.pdf
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Furthermore, the issue of collective
negotiation coverage of these ambigu-
ous and unclear employment relations is
very complex. In this regard, as already
identified in the 2002 Eurofound study
on ‘Economically dependent workers,
employment law and industrial relations’,
three options could be explored:

‘an extension of (most of) the provisions
and protections typical of dependent
employment to new forms of employ-
ment, including self-employed workers
who may be regarded as “economically
dependent”. (...);

the definition of a third intermediate
status which would stand mid-way
between dependent and autonomous
work and would benefit from an inter-
mediate level of regulation and pro-
tection. (...);

the establishment of a common set
of basic rights and protections that
would apply to all workers, irrespec-
tive of their formal employment rela-
tionships (in addition to the existing
regulatory framework for dependent
employees). (...)".

Given the complexity of their status and
the peculiarity of the applicable regula-
tion, strengthening the working condi-
tions of the self-employed might require
participation of all social actors and the
self-employed themselves.

6.3. Summary

This section highlighted that a neces-
sary condition for additional job crea-
tion is that start-ups survive and expand
their activities in a labour intensive way.
The survival of start-ups is affected
by a variety of factors which can to a
large extent be shaped by social and
labour market policies (together with
other policies), including personal
(e.g. education and skill formation) and
household (e.g. family responsibilities)
characteristics, industry (e.g. maturity
of sector) and macro-economic condi-
tions (e.g. aggregate demand) as well
as institutional settings (e.g. a well-
functioning market for business devel-
opment services).

Once business activity expands, the
demand for labour services may increase
so that employees will be hired. However,
this will not happen automatically and
social and labour market policies have a



http://www.eurofound.europa.eu/sites/default/files/ef_files/docs/comparative/tn0801018s/tn0801018s.pdf
http://www.eurofound.europa.eu/sites/default/files/ef_files/docs/comparative/tn0801018s/tn0801018s.pdf
http://www.eurofound.europa.eu/sites/default/files/ef_files/docs/comparative/tn0801018s/tn0801018s.pdf

CHAPTER I.1: BOOSTING JOB CREATION THROUGH SELF-EMPLOYMENT AND ENTREPRENEURSHIP

strong potential to reinforce this process,
inter alia, by:

strengthening managerial skills (espe-
cially among women and youth);

supporting micro and small firms’
innovation capacity (e.g. accommo-
dating trial and error with flexible but
secure working arrangements);

promoting the geographical (e.g. streng-
thening of cross-border portability
of pension rights) and occupational
(e.g. recognition of informally acquired
skills) mobility of employees;

reducing hiring costs (e.g. full use
of EURES).

Nevertheless, at the same time, micro
and small businesses may also fail so
that jobs may be lost. This might call
for designing labour market policies
along flexicurity principles to improve
the working of the labour market while
at the same time making employees
more receptive to change. Moreover, as
the group of social enterprises increases
there may be a stronger need to improve
their business environment by taking into
account their specific operating nature.

7. CONCLUSIONS

This chapter has investigated the extent
to which labour market and social poli-
cies, in close coordination with other poli-
cies, can strengthen the incentives and
means to start up, sustain and expand
one-person, micro and small businesses.
Its main findings are as follows.

Self-employment and entrepreneurship
remain important drivers of job crea-
tion. Even though there has been some
decline in self-employment in recent
decades in most Member States, about
169% of employed people in the EU were
self-employed in 2014, with small and
micro-enterprises providing about one
third of total employment.

Self-employment varies significantly,
however, from one group to another,
with significantly lower shares, for
women, young and non-EU nationals.
Moreover, only about one third of
the self-employed actually employ
any others.

Ongoing structural changes, such as
technological progress, globalisation

and the greening of the economy will
undoubtedly create new opportunities
for self-employment and entrepreneur-
ship. However, the full potential will not
be realised unless the right framework
condition and policies are in place to
accommodate the new ways of produc-
tion and consumption.

While such general framework condi-
tions are important for large enterprises,
these conditions are particularly impor-
tant for one-person, micro and small
enterprises (**!). For example, for micro
and small businesses, fixed costs of tax
compliance can be very high relative to
their turnover.

In this context, the analysis in this chap-
ter might suggest that labour market
and social policies, in close coordination
with other policies, could strengthen job
creation through self-employment and
entrepreneurship by:

supporting the development of com-
prehensive, affordable entrepre-
neurial education (especially in
schools, vocational institutions and
universities);

strengthening skills, including e-skill
formation (e.g. to meet the strong
growth potential for app-entrepre-
neurs) and financial literacy;

giving a second chance to honest
business failures (e.g. by tackling the
stigmatisation of bankruptcy via edu-
cation and information);

ensuring appropriate career
guidance (especially for the young
and long-term unemployed via, for
instance, public employment services);

achieving a good balance between
work and private life for the self-
employed (e.g. via well-designed
child-support facilities);

helping to transmit knowledge into
market action (e.g. by facilitating
and encouraging academic spin-offs);

strengthening the risk-bearing
capacity of financial markets for
micro and small enterprises (e.g. by

(**1) i.e. Think Small First’. See also A ‘Small
Business Act’ for Europe at http://
eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX:52008DC0394
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bolstering micro-credit providers’
ability to lend);

addressing the needs of new emerg-
ing forms of doing business
(e.g. the independent professionals
(iPros) and crowd sourcing);

mitigating adverse starting con-
ditions caused by unfavourable
personal or household conditions
(e.g. via well-targeted cost-effective
programmes that are evaluated and
corrected in due time);

promoting innovative entrepre-
neurial solutions to society’s
most pressing social challenges
(e.g. via social enterprises that pro-
vide jobs for people at the margin of
the labour market);

addressing the risk that not all forms
of self-employment will be of high
quality (e.g. by strengthening the
social protection rights of economically
dependent self-employed workers);

reducing hiring costs (e.g. by full
exploitation of job mobility networks
like EURES);

matching skills supply with
demand of expanding micro and
small enterprises;

complementing the rising need for
labour reallocation by a strengthen-
ing of employment security along
flexicurity principles (**?) so micro
and small businesses can expand by
making employees more receptive
to change.

Finally, it should be recognised that
designing and implementing such poli-
cies might require the consultation of the
SME stakeholders as well as the neces-
sary capacity to monitor and evaluate
these policies in terms of their cost-
effectiveness and equity, and to correct
them when necessary.

(*?)  Including a further strengthening of active labour
market policies, promoting life-long learning,
and more flexible and secure contractual
arrangements and social security (including the
portability of social security rights).
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Labour legislation in
support of job creation(*

1. INTRODUCTION

Does labour legislation support or frus-
trate job creation? This chapter reviews the
scope and rationale for labour legislation
and discusses the potential link between,
on the one hand, a specific subset of legis-
lation — Employment Protection Legislation
(EPL) — and the efficiency of civil justice in
enforcing such legislation, and, on the other
hand, labour market outcomes (job finding
and job separation rates). It uses available
indicators of EPL and civil justice efficiency
and both correlation and regression analy-
sis. The chapter also looks at another sub-
set of labour legislation — occupational
safety and health (OSH) legislation — and
how OSH can contribute to better jobs, pro-
ductivity and growth.

The chapter discusses briefly how socio-
economic and structural change (asso-
ciated with technology, globalisation,
population ageing, greening of the econ-
omy, equal opportunities...) is bringing
about greater flexibility in employment
contracts. This, together with the need
to ensure that the provisions of labour
legislation cover all workers, argues in
favour of reviewing existing legislation
which in some cases extends several
centuries into the past.

The chapter attempts to answer the
following questions: What is labour

(!) By Ana Xavier, Alfonso Arpaia, Federico
Lucidi, Lucile Castex-Chauve, Tim Van Rie,
Fabiana Pierini and Robert Strauss.

legislation and what is the purpose of
national and EU level labour legislation?
What is its relationship with alternative
ways to regulate labour market inter-
actions? To what extent does labour
legislation differ across Member States
and why? How much have contractual
arrangements evolved, how varied are
they and what challenges does this pose?
How do EPL and OSH impact on labour
market outcomes? What is the role of
civil justice and law enforcement?

The current situation in the EU is one
of high unemployment, with very high
long-term unemployment and youth
unemployment. Employment is increas-
ing but slowly. Structural, chronically
high unemployment rates and long-term
unemployment represent a permanent
and unacceptable loss of human capi-
tal: they discourage workers and lead to
premature withdrawal from the labour
market and to social exclusion.

Supply-side problems in general and
labour legislation in particular are
accused of being obstacles to job crea-
tion. Perceptions abound that labour leg-
islation is ‘too strict; too complex; not
enforced; not in line with societal changes;
not consistent, resulting in unequal treat-
ment of workers and segmentation’. At
the same time, labour legislation is seen
as a key determinant of job creation as
much as other institutional, public admin-
istration and product market conditions
(Global Competitiveness Report and the
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Doing Business Report) (?). Questions are
often raised as to whether legislation or
its enforcement should be reformed in
support of job creation, and how labour
legislation could be adjusted to respond
to socio-economic and structural change.

Note that labour legislation covers many
dimensions of work relationships and
the work environment, making it diffi-
cult to assess its impact on job creation.
It is also part of a broader institu-
tional framework which includes Active
Labour Market Policies (ALMP), access to
Lifelong Learning (LLL) and social protec-
tion systems and must be seen in rela-
tion to those other institutional features.
Indeed, countries which appear to have
more flexible contractual arrangements
may also have strong social protection
and stricter activation policies. In other
countries, labour legislation is more
encompassing as it was developed to
ensure protection of the worker when
social protection was otherwise weak.

(?)  Labour legislation is put forward as a
framework condition (World Competitiveness
Report of the World Economic Forum at
http://www.weforum.org/reports/global-
competitiveness-report-2014-2015 and the
Doing Business Report of the World Bank
Group at http://www.doingbusiness.org/
reports/global-reports/doing-business-2015)
affecting the ability of individuals and
countries to conduct business alongside
other key conditions associated with
the regulatory framework of a country
(bureaucracy and red tape, transparency
in contracts, restrictive and discriminatory
rules for businesses, the independence and
efficiency of the judicial system, energy) or
physical and ICT infrastructure for example.
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The analysis in this chapter is set in the
context of the Europe 2020 Strategy (%),
which is the EU’s Strategy for promoting
smart, sustainable and inclusive growth,
and the European Semester, which is
the EU economic governance frame-
work. Over the years, structural reforms,
including labour market reforms, have
received increased attention, as they
are important and necessary tools for
unlocking the EU’s growth potential.

The 2016 Annual Growth Survey
(AGS) (*), which defines the annual pri-
orities to help Member States return to
higher growth levels in accordance with
the Europe 2020 Strategy, proposes to
pursue an integrated approach to eco-
nomic policy built around three main
pillars, all of which must act together
— boosting investment, accelerating
structural reforms (including labour mar-
ket reforms) and pursuing responsible
growth-friendly fiscal consolidation.

As indicated in the 2016 AGS and in the
Joint Employment Report (°) underpinning
the key employment messages contained
in the AGS, labour market policies need to
balance flexibility and security considera-
tions. The AGS proposes that comprehen-
sive reform efforts are needed to achieve
both flexibility and security in the world
of work. EPL should continue to be mod-
ernised and simplified to ensure effective
protection of workers and the promotion of
labour market transitions between differ-
ent jobs and occupations. Measures should
consider, at the same time, labour market
segmentation, adequate wage develop-
ments, well-designed income support sys-
tems, and policies to ease transitions to
new jobs, equip jobseekers with the right
skills and better match them with vacan-
cies, with the involvement of social part-
ners. These are indeed an expression of the
four components of flexicurity policies: a)
employment legislation, b) ALMPs c) LLL
and d) social protection (°).

As indicated in the 2016 AGS and the
JER, in recent years, the increase in over-
all employment has been driven mainly
by an increase in temporary contracts

(®)  http://ec.europa.eu/europe2020/
index_en.htm.

(%) http://ec.europa.eu/europe2020/pdf/2016/
ags2016_annual_growth_survey.pdf.

(°)  http://ec.europa.eu/europe2020/pdf/2016/
ags2016_draft_joint_employment_report_
en.pdf.

(°)  http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=COM:2007:0359:FIN:EN:
PDF.

which is not unusual in the early stages
of a recovery. The more general move
towards more flexible labour markets
should facilitate employment crea-
tion but should also enable transitions
towards more permanent contracts. It
should not result in more precarious
jobs. Member States should also step up
efforts to combat undeclared work. As
proposed in the JER ‘Reforms supporting
well-functioning, dynamic and inclusive
labour markets must continue. Member
States should also continue, and in some
cases step up, measures addressing the
challenge of segmented labour markets,
ensuring a proper balance between flex-
ibility and security.’

In this context, labour legislation can play
an important role in supporting (or frus-
trating) job creation.

Section 2 of this chapter looks at the
existing definition of legislation in gen-
eral and labour legislation in particular.
It presents a brief overview of the his-
tory of modern labour market legislation
and the rationale for its development
and existence, to provide some context
for the analysis and to familiarise read-
ers with the concepts. It provides an
overview of the main characteristics of
EU-level employment legislation. It also
discusses other ways to regulate labour
market interactions.

Section 3 looks at the notion of ‘con-
tract’ and ‘employment contract’ and
illustrates their variety and complexity.
It discusses the potential influence of
structural change in shaping the contract
landscape. It assesses the impact on job
quality and social protection of atypical
or non-standard employment and civil
contracts. It analyses some evidence of
labour market segmentation.

Section 4 focuses on EPL as a subset
of employment legislation. It examines
the rationale for the existence of EPL and
describes existing measures of EPL. It
discusses the main differences across
Member States and recent develop-
ments. It finishes with a discussion of
EPL in relation to other labour mar-
ket institutions.

Section 5 looks at the role of civil jus-
tice in the enforcement of labour law
and EPL. It looks at the length of legal
proceedings as an indicator of the effi-
ciency of civil and commercial justice.
It analyses some correlations between
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EPL indicators and indicators of effi-
ciency of civil justice and at the role
EPL plays in job finding and separation
while controlling for the efficiency of
civil justice. Section 6 is an overview of
recent changes in labour legislation in
EU Member States. Section 7 provides
some policy conclusions.

Note that this chapter does not cover in
detail the functioning of social dialogue
and industrial relations and the laws gov-
erning them. Social dialogue and indus-
trial relations are covered by chapter 11.3
of this Review.

2. LABOUR LEGISLATION:
SCOPE AND PURPOSE

This section looks at the definition of
labour legislation, its scope, its purpose
and its relation with collective agree-
ments. It provides a simple classifica-
tion of legal systems across the EU. It
shows the historical, cultural and politi-
cal factors that lay behind the develop-
ment of labour legislation in different
Member States and some of the differ-
ences between them. The section ends
by defining EU law and its characteris-
tics, why it exists and the broad areas
it covers.

2.1. Labour law and fields
of application

In broad terms, ‘Law’ can be understood
as a collection of principles, regulations
and rules which a particular country,
state, region, town or community rec-
ognises as regulating the actions of its
members and which is enforced by the
imposition of penalties. These principles,
regulations and rules are established by
some authority and are applicable to the
community whether in the form of writ-
ten legislation or in the form of custom
and practice (7). They are recognised and
enforced by judicial decision ().

These principles, regulations and rules
of conduct or action regulate different
aspects of society, be it work interac-
tions (e.g. employment contracts), com-
mercial interactions (e.g. contracts for
the provision of goods and services),
private relationships between indi-
viduals (e.g. wedding contracts) or
(7)  This is the case of common law in the UK
and much of the US for example, where the
body of law is developed primarily from

judicial decisions based on custom and
precedent, unwritten in statute or code.

(8)  Various dictionaries.
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the use of common services (e.g. gar-
bage collection, water provision, public
parks) (°). This set of rules is covered by
a system of adjudication that assesses
how these rules are applied in each
individual case.

A system of law commonly presumes
that: 1) the rules are commonly known
and recognised by the community where
they are applicable; 2) they are bind-
ing and there are penalties for break-
ing those rules which often increase in
intensity with the severity and frequency
of violation; 3) there is a controlling
organisation/entity who is responsible
for enforcing the law and imposing pen-
alties when informed; and 4) there is a
process of adjudication when there are
disagreements regarding whether an
offence has occurred and what penalty
should be imposed (Ostrom, 2000, in
McLeod, 2010).

This body of principles, regulations and
rules is typically subdivided into groups of
rules concerned with a particular subject
such as commercial law or labour law.
Labour law can be understood as regu-
lating the relationships between workers,
employers, trade unions and employers’
associations, as well as the role of the
state. It can pertain to an individual
worker or to a group of workers. It can
refer to contracts specifying the rights
and obligations of workers and employ-
ers, minimum wages, working hours and
overtime, dismissal, collective bargain-
ing, social dialogue and industrial rela-
tions, health and safety, discrimination
by age, gender, race, religion or disability,
child labour and harassment.

The employment relationship is regulated
by the employment or work contract, the
collective agreements and the national
and EU legislation. The employment con-
tract is the basic element of labour law.
‘The essential feature of an employment
relationship is that for a certain period of
time a person performs services for and
under the direction of another person in
return for which he receives remunera-
tion.” (CJEU, Lawrie-Blum, 3/07/1986).
The employment contract usually defines
the rights and obligations of the worker
and the employer i.e. what is expected
from both the employer and employee.

(°)  As cited by McLeod, Ostrom (2000) has
shown that many societies have developed
efficient systems of rules and adjudication
for example for regulating the use of
common-pool resources, thereby avoiding
the tragedy of the commons (Hardin (1968)).

When imposing obligations on the two
parties, it assumes compliance of both
parties with the general law and labour
law, i.e. the Labour Code if there is one,
as the employment contract cannot con-
tain provisions which would derogate
from the law.

Many contract terms and conditions are
covered by written legislation or by com-
mon law, including compensation, holi-
days and holiday pay, sick leave rights
and pay, notice in the event of dismissal,
the right to join a trade union, and the
description of the job. The maximum
number of hours worked in a given time
period is also set by law in many coun-
tries, and legal acts regulate overtime
and the related compensation. Most
Member States have a statutory mini-
mum wage (). They also have legal acts
regulating health and safety standards
in the workplace.

Just as a specific body of law has evolved
to regulate employment contracts and
issues associated with employment,
specific bodies such as employment
courts have been created to rule on
employment-related disputes in many
countries (e.g. the United Kingdom and
Italy). Such disputes may also be medi-
ated by various bodies such as private
mediation and arbitration.

2.2. Alternative ways

of regulating labour market
interactions: the role

of collective agreements

As an alternative or complement to
labour legislation, representatives of
workers and employers (the social part-
ners) can jointly regulate certain aspects
of the labour market through collective
agreements. Such agreements can be
concluded between workers’ representa-
tives (typically trade unions) and a single
employer at establishment or company
level. Trade unions may also bargain with
the representatives of several employers
to set terms of employment in a given
sector or at cross-industry level (multi-
employer bargaining). While collective
agreements can be very narrow in scope
(e.g. wages in a given company or sector),
they may also regulate certain aspects
of the labour market that are outside the
scope of labour law (for instance social

(*)  Minimum wages in some countries without
a statutory minimum such as Sweden are
regulated by collective agreement.
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security, health and safety or vocational
education and training).

In principle, collective agreements apply
to members of the signatory parties,
with the membership (density rate) of
the employers’ organisation as the cru-
cial factor determining the agreement’s
coverage. In some Member States the
terms of a collective agreement may be
extended to all the employers in a given
domain (Visser, 2013). In addition, public
authorities may regulate other aspects of
collective bargaining outcomes, including:
the validity of agreements beyond their
expiry; the hierarchical ordering between
collective agreements at different levels
(which levels take precedence); or the
conditions under which actors can dero-
gate from an agreement (and its possible
direction). These settings, as well as the
‘capacity’ of social partners differ widely
across Member States (see chapter 11.3
on social dialogue; EUROFOUND 2014;
European Commission 2015, Chapters 1
and 2).

Collective agreements are usually con-
cluded at the initiative of social partners
on the basis of a shared problem diagno-
sis. The prospect of legislation, however,
may act as an incentive or a trigger for
social partners to enter negotiations. This
applies particularly when both parties
consider that the likely outcome of a leg-
islative procedure will be less favourable
to them, compared to a bargained solu-
tion between social partners (‘bargaining
in the shadow of the law’).

In addition to bi-partite social dialogue
between employers and workers’ rep-
resentatives, or unilateral involvement
by the state, tri-partite ‘concertation’
involves public authorities at different
levels, possibly resulting in social pacts
regulating (certain aspects of) work-
ing conditions and labour relations (for
more details, please refer to the social
dialogue chapter).

Please note that this chapter does not
cover in detail the functioning of social
dialogue and industrial relations and the
laws governing them. Social dialogue
and industrial relations are covered by
chapter 11.3 of this Review.
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2.3. A brief history
of labour law

Some form of regulatory system covering
the employment relationship has existed
ever since people have worked for some-
one else(*). However, modern labour
law has its roots in the late 18" and 19%
century, when legal acts were adopted to
address concerns associated with indus-
trialisation. With the development of trade
unions and the socio-economic and labour
market changes that resulted from the
two World Wars and technological change,
labour legislation developed rapidly in the
second half of the 20™ century.

Modern labour law developed in parallel
with the Industrial Revolution (*?). With it,
small-scale production changed to large-
scale factories and workers’ relationships
with their employers moved from formal
subordination and deference to a con-
tract whereby people were free to choose
who to work for. However, the freedom
of contract that came with the Industrial
Revolution did not change the worker’s
dependency on his employer and the
relationship remained imbalanced. This
is due to the fact that most of the wealth
and decision-making power, and hence
the thrust of existing legislation at the
time, was concentrated on the side of
employers (landlords, factory owners,
merchants) (**).

(*)  For example a form of employment law
operated 4000 years ago when minimum
wage laws and liability rules were included
in the Code of Hammurabi in 2000 BC
(MacLeod, 2010). During feudal times
in England, for example, significant and
sometimes opposite labour laws followed
the Black Death ending with the so-called
Truck Acts in 1464, that required that
workers be paid in cash and not kind. In
1772 slavery was abolished in England
and subsequent Acts enforced prohibition
throughout the British Empire. Other
countries followed suit.

(*2)  For reference see Lewis (1976), A. C. L.
Davies (2004); https://en.wikipedia.org/wiki/
History_of_labour_law; https://en.wikipedia.
org/wiki/Labour_law.

(**)  As in Adam Smith (1776) ‘It is not, however,
difficult to foresee which of the two parties
(...) have the advantage in the dispute, and
force the other into a compliance with their
terms. The masters, being fewer in number,
can combine much more easily; and the
law, besides, authorises, or at least does not
prohibit their combinations, while it prohibits
those of the workmen. We have no acts of
parliament against combining to lower the
price of work; but many against combining
to raise it. (...). A landlord, a farmer, a
master manufacturer, a merchant, though
they did not employ a single workman,
could generally live a year or two upon the
stocks which they have already acquired.
Many workmen could not subsist a week,
few could subsist a month, and scarce any
a year without employment. In the long
run the workman may be as necessary to
his master as his master is to him; but the
necessity is not so immediate.”

As a result, during the late 18" and
most of the 19™ century, many basic
principles of modern labour law were
developed to improve aspects of
working conditions in large factories
through legislation. Labour legisla-
tion also eventually developed to deal
with the challenges associated with
new employment relationships and
as a means to mitigate the inherent
imbalance and the potential conflict
that could arise between the two sides
of the employment relationship.

The first examples of modern labour
law are found in England and related
to child labour. While the use of child
labour has been commonplace in his-
tory, the industrialisation of manufac-
turing in the 18™ and 19% centuries
saw a rapid increase in child employ-
ment (}4). A serious outbreak of feverin
1784 in cotton mills near Manchester
raised public awareness of the diffi-
cult conditions children worked under.
A number of legal acts(*°) followed
which prohibited child labour under
9 years of age, limited the employ-
ment of children under 18 years of
age, limited working hours to 12 a day,
abolished night work and provided for
inspectors to enforce the law. They also
covered the provision of a basic level
of education for all apprentices and
adequate accommodation and cloth-
ing. Further steps involved the restric-
tion in the working hours of women and
children in factories to 10 hours per
day. Several legal acts defining mini-
mum health and safety standards at
work (e.g. ventilation, signalling) were
adopted throughout the 19% and early
20" century in England followed by
other industrialised countries.

Note though that while legislation was
passed in association with concerns
over working conditions of workers
and notably children and women, the
Combination Act of 1799 outlawed
trade unions and was not repealed until
1874, with some elements not fully
repealed until 1974. This shows that
the development of modern labour leg-
islation in Britain as well as in much of
Europe that started with the Industrial
Revolution went well into the 20™ cen-
tury and is still ongoing.

(})  The works of Charles Dickens paint an
accurate, if horrifying, picture of England in
the 18%-19" centuries.

(**)  Such as the 1802 Factory Act.
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In France, and in the aftermath of
the French Revolution, legislation in
1841 prevented children’s employ-
ment in factories before 8 years of
age and prohibited night labour for any
child under 13. This was extended to
employment of girls under 21 in 1874,
and in 1892 legislation specific to
women’s employment was introduced
which is still in force, following some
amendments in 1900. The working day
was limited to 12 hours for adults in
1848 (reduced to 11 hours in 1900)
with subsequent laws defining the cov-
erage and exemptions including any
work for the government in the inter-
ests of national defence or security.
The 1892 Act established a free day a
week, in addition to eight annual holi-
days. A 1906 Law established Sunday
rest, though allowing substitution of
another day in certain industries and
certain circumstances. Night labour
was prohibited for workers under 18,
and only exceptionally permitted for
girls and women over 18 in specified
trades. In mines and underground quar-
ries employment of women and girls
is prohibited except at surface works.
Inspection services were also created.
Throughout the 19* and 20" century
France legalised trade unions, regu-
lated paid leave and limited the work-
ing week to 40 hours.

Germany passed a number of labour
laws throughout the 19% century,
including those pertaining to health
insurance, old age and disability
insurance. A law of 1903 regulated
child labour in industrial establish-
ments, prohibited employment under-
ground of female workers and limited
the hours of women and young work-
ers in many occupations, although
already in 1891 the Imperial govern-
ment could limit the working hours
of workers in industries where exces-
sive length of the working day was
seen as endangering their health. The
1891 legislation introduced Sunday
rest, annual holidays and church
festivals with exceptions. Children
could not be employed by their par-
ents or guardians before the age of
10 years or by other employers before
the age of 12 years and could not
be employed at all in several occupa-
tions; and not between the hours of 8
p.m. and 8 a.m. Full compliance with
the requirements for school attend-
ance and with appropriate rest peri-
ods had to be respected. In term time,
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employment of children was limited
to 3 hours a day. Night work between
8.30 p.m. and 5.30 a.m. was forbidden
and overtime could be allowed under
certain conditions to meet unfore-
seen pressure or for work on perish-
able goods. The law provided for meal
times and a 4-week maternity leave
extendable to 6 weeks.

Other events accelerated the devel-
opment of labour legislation. These
included the two World Wars and for
some countries the availability of natu-
ral resources. Wars required the con-
tribution of every available person and
resource. As most men were away on
military service, women took over tra-
ditional ‘men’s jobs’ in factories and on
the land. This drove the movement for
equal rights for women both in society
(e.g. the right to vote) and in the labour
market (e.g. equal pay).

The 1919 Treaty of Versailles attempted
to address the aggressive economic
competition between nations, identi-
fied as one of the causes of the First
World War and which also had detri-
mental effects for workers. The solu-
tion to ensure social justice for workers
was to establish minimum labour stand-
ards in binding international law. The
Treaty created the International Labour
Organisation (ILO) whose role was to
draw up common standards between
countries. These minimum common
standards include freedom of asso-
ciation, adequate wages, a maximum
48-hour week, minimum rest peri-
ods, equal pay for women, abolition
of child labour and fair treatment of
migrant workers.

The 1944 |LO Declaration of Philadelphia
puts forward a number of fundamental
principles: that ‘labour is not a commod-
ity’, that ‘freedom of expression and
association are essential to sustained
progress’, that ‘poverty anywhere con-
stitutes a danger to prosperity every-
where’ and the principle of ensuring ‘a
just share of the fruits of progress to
all’. This was followed by a number of
conventions and the 1998 Declaration
on Fundamental Principles and Rights at
Work which established that all States,
by virtue of their membership of the
ILO, should aim to apply the conventions
on freedom of association, protection
of the right to organise and collec-
tive bargaining, the abolition of forced
labour, discrimination in employment

and occupation, minimum age and the
worst forms of child labour.

24. Why does labour
law exist?

All countries in the world have a
more or less comprehensive system
of labour law, created and adapted
to their individual circumstances.
Labour legislation covers a vast area
in order to protect workers at the place
of work and to protect workers and
society from the costs and risks asso-
ciated with work and work dismissal /
job separation. It includes protection
against the loss of earnings, financial
distress, ill-health as well as erosion of
skills and work experience, i.e. human
capital, that come with job loss espe-
cially in a context of limited income
protection in case of unemployment.
It may also ensure a protective work-
ing environment against accidents and
disability as well as protection of the
broader environment.

The employment relationship is based
on an inherent inequality between the
two parties. The worker depends eco-
nomically on the employer. The worker
has to conform to the employer in
terms of the content of tasks, organi-
sation of work, workplace rules, hir-
ing and firing. In return he/she has
rights (under the law) which mitigate
the risks of arbitrary behaviour and
introduce procedural requirements,
minimum standards or the principle
of reasonable justification for deci-
sions of the employer. This is recog-
nised in law as the ‘legal permanent
subordination’ of the employee to the
employer and is balanced by a number
of (mutual) obligations.

While there is a comprehensive ration-
ale for the development of labour law
(see below), Posner (2003) argues
that employment law, especially
the common law, has evolved over
time to address particular problems
that appeared repeatedly before the
courts, rather than as a solution to
the problem of efficiently organis-
ing economic activity. Nevertheless,
Collins (2011) argues that ‘An inves-
tigation of the idea of labour law calls
for a theory (...) which should justify
the existence and weight of such typi-
cal rules and principles of labour law
as minimum wages, safety regula-
tions, maximum hours of work, the
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outlawing of discrimination against
particular groups, and the recogni-
tion of a trade union for the purposes
of collective bargaining. Labour law
requires a theory of why such manda-
tory constraints should exist.’

Two such theories of labour law have
been put forward (Collins, 2011).
One is associated with the principles
of social justice. The existence of
labour legislation is related to soci-
ety’s goals of fairness and ensuring
a fairer distribution of wealth, power
and goods. According to the ILO (),
‘Social Justice is based on equality
of rights for all peoples and the pos-
sibility for all human beings with-
out discrimination to benefit from
economic and social progress eve-
rywhere. Promoting social justice is
about more than increasing income
and creating jobs. It is also about
rights, dignity and voice for working
women and men as well as economic,
social and political empowerment.’ On
the basis of social justice (*’), the ILO
member countries have agreed and
adopted a number of principles in
their Declarations and Conventions.
In this case, labour law intervenes
in the labour market to protect and
improve the position of poorer and
weaker members of society. Such a
theory supports the practice of col-
lective bargaining and explains the
imposition of basic labour standards
such as a minimum wage.

The other theory relates to efficiency-
improving or welfare maximisation
considerations. Labour legislation
exists to address market failures
caused by transaction costs and asym-
metric information, potential coercion
and opportunism by employers given
the potential incompleteness of con-
tracts, and the wish to promote effi-
ciency and competitiveness through
a well-coordinated and flexible divi-
sion of labour. From this perspective,
labour law exists to address problems
associated with contracts of employ-
ment. A perfectly competitive market
(**)  http://www.ilo.org/wcmsp5/groups/public/-—-

dgreports/---dcomm/documents/publication/
wcms_151740.pdf.

(*)  The ILO’s Constitution says, ‘Universal
and lasting peace can be established only
if it is based upon social justice.’ These
words were echoed by the ILO’s first
Director-General, Albert Thomas, who
argued that ‘Economic and social questions
are indissolubly linked and economic
reconstruction can only be sound and
enduring if it is based on social justice.’
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requires three main pre-conditions:
1) Free movement; 2) Perfect infor-
mation among buyers and sellers; and
3) no one seller or buyer can influ-
ence the market price. However, labour
markets have a number of market
imperfections, including:

Labour immobility (both occu-
pational and geographical) due
to skills mismatch, loss of skills,
barriers to entry, language barri-
ers, family reasons, differences in
prices and housing costs.

Disincentives to find and take
paid work associated with the
so-called Poverty Trap and the
Unemployment Trap. Low wage
earners often find that the effec-
tive marginal tax rate for earn-
ing extra pay is high and poorest
groups might actually face higher
tax rates than the rich. Loss of
benefits, additional tax and social
security costs as well as high
costs of child care and commut-
ing may mean that moving into
work actually involves a loss of
household income.

Discrimination in the labour
market based on race, gender,
age, sexual orientation and other
non-alterable features. Such dis-
criminatory behaviour is due to
information failure or to deliber-
ately under-valuing or failing to
appreciate the contribution made
by certain groups. Employers are
unable to directly observe the pro-
ductive ability of individuals and
therefore observable character-
istics such as gender or race are
used as proxies built on deeply
held irrational prejudices.

Monopsony power of employ-
ers, where a dominant employer in
an industry or a local area might
use their ‘buying power’ to drive
wages below a level that might
exist in a more competitive market.

Skills gaps in the labour market
due to inadequate incentives
for the acquisition of skills.
Workers and employers may not
fully understand the costs and
benefits of training; workers may
feel that they are under-rewarded
for training; people on low incomes
cannot afford the cost of acquiring

new skills. Employers may also feel
that training is not worth the risks —
trained employees leave, giving a
free ride to their next employer and
there are costs involved with re-
hiring and re-training.

Market failure therefore provides a
rationale for governments to inter-
vene in the operation of labour mar-
kets through labour legislation.

These two justifications - efficiency
and social justice — have been used to
explain the normative foundations of
labour law. Criticisms of these theo-
ries — that fairness can be pursued
by alternative taxation and welfare
measures and that labour legisla-
tion would constrain other efficiency
goals - has led to a third theoretical
justification based on rights, i.e. that
labour law in market economies is
justified by some more ‘forceful’ type
of rights (Collins, 2011).

Articles 23 and 24 of ‘The Universal
Declaration of Human Rights’ (%)
include a number of provisions
regarding the world of work — the
right to work; free choice of employ-
ment; favourable conditions of work;
protection against unemployment;
no discrimination; equal pay for equal
work; just and favourable remunera-
tion supplemented if necessary by
social protection; the right to form
and join trade unions; the right to
leisure and reasonable limitation of
working hours and periodic holiday
with pay - while Articles 5-9, 20 and
22 refer more generally to no slavery,
no discrimination, equal protection
under the law, freedom of associa-
tion and the right to social security.

Labour rights, however, are not as
fundamental as liberty, security and
subsistence; they are not universal
(applicable to every human being
for the very fact they are human) or
timeless but apply primarily to those
in employment or employment-like
relationships. Equally, the amount of
pay or the extent of holidays depends
on what each society can afford. The
world of labour (forms of work, sys-
tems of production) is changing and
labour rights should adapt to these

(*®)  These two main articles were then
developed into four articles of the
UN Covenant of Economic, Social
and Cultural Rights.
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circumstances. Nevertheless, a theory
that is non-universal, time bound, less
absolute and less morally compelling
but which still forcefully addresses
these criticisms may be of interest.

‘A theory of justice’ by John Rawls
(1972) provides a basis for a theory
of rights that supports the existence
and coverage of labour legislation.
Rawls argues that reasonable peo-
ple under the veil of ignorance (not
knowing what one will become or the
goals one may have and whether they
will be achieved) will accept certain
principles (of justice or fairness)
which consider the prospects of the
worst off in case they become one.
Two principles underlie the protection
of some individual rights and some
broad criteria for welfare distribution
and protection of those more vulner-
able: the liberty principle and the dif-
ference principle (*°).

In the field of work, this would mean
that under the veil of ignorance individ-
uals do not know whether they will be
workers or employers or unemployed
but know that one spends a large part
of their time at work and that work pro-
vides essential income. Therefore, the
two general principles of justice have
to hold for an individual to agree to
participate in the world of work which
involves constraints and a hierarchi-
cal structure that exercises power and

(1) The two principles are 1) that ‘Each
person has the same indefeasible
claim to a fully adequate scheme of
equal basic liberties, which scheme
is compatible with the same scheme of
liberties for all’ (liberty principle); 2) that
‘Social and economic inequalities are to
satisfy two conditions: a) They are to be
attached to offices and positions open
to all under conditions of fair equality
of opportunity; b) They are to be to
the greatest benefit of the least-
advantaged members of society (the
difference principle).” Rawlsian citizens
are not only free and equal; they are
also reasonable and rational: they hold
a capacity of a sense of justice and
have the capacity to pursue and revise
their own view of what is valuable in
human life. So Rawls defines so-called
primary goods as those that are essential
for developing and exercising the two
moral powers, and useful for pursuing
a wide range of specific conceptions of
the good life. Primary goods are of five
types: a) The basic rights and liberties; b)
Freedom of movement, and free choice
among a wide range of occupations; c)
The powers of offices and positions of
responsibility; d) Income and wealth;
and e) The social bases of self-respect:
the recognition by social institutions that
gives citizens a sense of self-worth and
the confidence to carry out their plans.
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coordination (?°). That can explain why
legal rules in the field of employment
developed (?%).

2.5. Differences across
Member States

There are wide differences in the rules
and procedures regarding labour relations
across the EU. These differences reflect
different legal and institutional traditions.
In countries with civil law traditions a sub-
stantial part of contractual labour relations
are regulated by law — written legislation,
while in common law countries it relies on
private contracts and litigation. In the latter
countries, courts have more ample judicial
discretion than in the former.

Legal systems can be broadly categorised
according to their origins. Common-law
systems developed in the United Kingdom
are also found primarily in former British
colonies (%2). Broadly speaking, common law
relies more heavily on judicial precedent

(%) In terms of the primary goods above: a)
resembles the principle of freedom of
association; b) resembles the principle
of right to work; c) resembles the
good governance in the workplace;

d) resembles the right to fair remuneration;
and e) resembles the principle of fair
treatment in the workplace. One limitation
of this theory is that in its inherently
individualistic approach derived from liberal
political theory, it does not necessarily
defend collective rights.

(?1)  Others, like Robert Nozick (1974), have
criticised Rawls in relation to the Second
Principle (difference principle). Nozick
argues that people who have or produce
certain things have rights over them and
believes that unjustly taking someone’s
holdings violates their rights even if for
distribution. In this context, he argues that
only a ‘minimal state’ (see also John Locke)
devoted to the enforcement of contracts and
protecting people against crimes like assault,
robbery or fraud can be morally justified.
Nozick appears to have reconsidered his
views later in life indicating that such a
system could eventually lead to the vast
majority of resources being pooled in the
hands of the extremely skilled, or, through
gifts and inheritance, in the hands of the
extremely skilled friends and children.
Nozick’s entitlement theory comprises three
main principles: 1) a principle of justice
in acquisition - this principle deals with the
initial acquisition of holdings. It is an account
of how people first come to own common
property, what types of things can be held,
and so forth; 2) A principle of justice
in transfer - this principle explains how
one person can acquire holdings from
another, including voluntary exchange and
gifts; and 3) A principle of rectification
of injustice - how to deal with holdings
that are unjustly acquired or transferred,
whether and how much victims can be
compensated, how to deal with long past
transgressions or injustices carried out by
a government, and so on.

(*?)  Canada has a dual legal system. While in
most provinces and territories private law
(i.e. matters having to do with property and
civil law) is derived from the common law
tradition (English legal system), in Québec
private law is derived from the civil law
tradition (French legal system).

than legislation to set legal standards, and
legal proceedings are adversarial. Civil law,
with variants from France, Germany and
Scandinavia places greater emphasis on
statutory laws. Dispute settlement under
civil law tends to be inquisitorial rather
than adversarial. Legal systems based on
the French civil-law system are found in
much of Western Europe (e.g. Italy and
Spain), Africa and South America. Japan,
Korea and many former centrally-planned
countries have legal systems based on
the German model (Venn 2009). Djankov
et al. (2003) identify five types of legal
systems in Europe, namely: the common
law system (e.g. the United Kingdom); the
French system; the Scandinavian system;
the German system; and former social-
ist systems.

Apart from different legal systems, legisla-
tion and notably EPL vary in function of the
development of social protection systems.
Where unemployment insurance and/or
benefits were weak, countries decided that
the firm had a greater duty to continue to
employ a worker and/or provide greater
compensation when dismissing him/her. If
contributions to unemployment insurance
from firms and workers and/or general
taxation also paid by firms and workers
provided adequate replacement income in
the case of job loss, the firms tended to be
held less liable to assure income. Thus, typ-
ically those countries with well-developed
and ‘generous’ unemployment benefit
schemes had lower levels (less costly to
the firm) of EPL. The choice of firm-funded
or more collectively-funded replacement
income following job loss is also linked with
whether countries see firms as essentially
serving narrow shareholder interests or
part of a wider scheme where they need
more broadly to serve stakeholder inter-
ests which include their workers.

2.6. Labour regulation
and legislation at EU level

Labour law is one of the areas where
there are considerable differences
among the EU countries, with higher
levels of protection of workers in some
Member States than in others. At the
same time, businesses from the vari-
ous EU countries compete freely in
the Single Market for goods and ser-
vices, regardless of these different
labour standards. Consequently, as
higher labour protection might entail
higher costs for businesses, companies
in Member States with high levels of
worker protection could find themselves
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at a competitive disadvantage vis-a-vis
businesses from EU countries with lower
labour law standards.

In this context, companies and national
authorities may be tempted to compete
on the basis of a lowering of their labour
standards, rather than on factors such as
productivity and efficiency, or the quality
and innovation of their goods and services.
If this occurs, other firms and countries in
the Single Market may be prompted to
follow suit, triggering a downward spiral
in standards that is often referred to as
a ‘race to the bottom’. If price competi-
tion in the Single Market for goods and
services provided an incentive to adopt
inadequately low labour standards, this
would not be compatible with the EU’s
mission to have a social market economy.

The EU plays a role in preventing such a
race to the bottom, by establishing a level
playing field in the form of common labour
standards applicable to all businesses
operating in the Single Market. The extent
to which the EU should play this role, har-
monising aspects of labour law and thus
preventing distortions of competition or
providing minimum labour standards,
has been debated since the early years
of the European Economic Community
(EEC). Since the late 1980s, there has also
been a widespread view that the Single
Market should be accompanied by a plat-
form of minimum EU-wide social rights. In
practice, the approach taken has been to
adopt EU legislation that sets minimum
standards in a number of important areas,
while promoting an overall improvement
in working conditions and avoiding social
dumping across the EU.

The EU has explicit objectives in the
field of labour law and working condi-
tions. These objectives, and the means
of achieving them, are set out in a spe-
cific ‘social policy’ title of the Treaties
(Articles 151 to 161 of the Treaty on
the Functioning of the European Union,
TFEU). The Treaty thus sets an objective of
upward development of living and work-
ing conditions, to be achieved in part by
measures designed to encourage coop-
eration between Member States, and in
part by adopting minimum requirements
for gradual implementation, while taking
account of national differences and the
need to keep the EU as a whole competi-
tive (Article 151). This objective is under-
pinned by the workers’ rights set out in EU
law. Article 153 of the TFEU sets out in
detail the fields in which the Union may
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act with a view to achieving its social
policy objectives:

improvement of the working envi-
ronment to protect workers’ health
and safety;

working conditions;

protection of workers when their
employment contract is terminated;
information and consultation
of workers;

representation and collective defence
of the interests of workers and
employers, including co-determina-
tion (this refers basically to workers’
participation, beyond information and
consultation);

conditions of employment for third-
country (that is, non-EU) nationals
legally residing in the EU;

equality between men and women
with regard to labour market oppor-
tunities and treatment at work.

Labour law directives are subject to
several special conditions set out in
Article 153 of the TFEU. First, they may
set only minimum requirements for
gradual implementation. They do not
prevent countries from maintaining
or introducing more stringent pro-
tective measures for workers, as
long as these are compatible with
the Treaties. Indeed, directives typically
state that they do not rule out legisla-
tive, regulatory or administrative provi-
sions, or collective agreements, that are
more favourable to workers, and that a
directive’s implementation cannot justify
a reduction in the general level of pro-
tection for workers in the fields that the
directive covers.

This means that directives do not impose
a uniform labour law across the EU in the
areas that they cover. They lay down a

safety net of minimum requirements that
EU countries have to comply with, in a
way that suits their particular national
legal and industrial relations structures
and practices. They are in principle free to
exceed these basic requirements if they
wish. In practice, directives may require
no changes at all to national labour law,
as countries’ existing provisions may be
more stringent than the directive’s mini-
mum standards. As an example, the 2001
framework directive on employee infor-
mation and consultation required no, or
virtually no, change to existing provisions
in around a quarter of EU countries, minor
changes in around half of the countries,
and major changes in only the remain-
ing quarter.

The second distinctive feature of labour
law directives is that national authori-
ties may entrust ‘management and
labour’- that is, workers, employers
and their representatives at vari-
ous levels - at their joint request,
with the implementation of these
directives. In such cases, collective
agreements between trade unions and
employers would contain the provisions
required by the directives. Governments
must always be able to guarantee the
results required by the directive.

This provision reflects the fact that in
some EU countries the social partners
play a primary or significant role in regu-
lating workplace matters, with legislation
taking a secondary place. In practice, the
option of leaving the implementation of
directives wholly to collective agreements
is not often used in such countries, not
least because it is rare for such agree-
ments to cover 100% of the workers
and employers to which a directive’s
requirements apply. However, collective
agreements have played the leading
role in implementing various information
and consultation directives in countries
such as Belgium, Denmark and Italy.
And in various cases, social partners
can jointly define the policy orientations
through an agreement, the coverage of
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which is then extended by the legislator
through legislation.

Third, all directives on labour and
working conditions issues must
avoid imposing administrative,
financial and legal constraints in a
way that would hold back the crea-
tion and development of small and
medium-sized enterprises (SMEs). For
example, the framework information and
consultation directive seeks to avoid plac-
ing constraints on SMEs by applying its
requirements only to undertakings with
at least 50 employees or establishments
with at least 20 employees (the choice is
left to individual countries).

Articles 154 and 155 of the TFEU refer
to industrial relations and social dialogue.
Article 154 of the TFEU indicates that
before submitting proposals in the social
policy field, the Commission shall consult
management and labour regarding the
possible direction and content of the pro-
posals. Article 155 of the TFEU stipulates
that dialogue between management and
labour at EU level may, if they so wish, lead
to ‘contractual relations’, including agree-
ments. In all cases, the partners can decide
to implement the agreement ‘in accord-
ance with the procedures and practices
specific to management and labour and
the Member States’ — in other words, the
agreement will be implemented by the sig-
natories’ national member organisations,
in ways consistent with the industrial rela-
tions systems in each Member State.

Where the agreement deals with employ-
ment or social matters which fall within
the EU’s competence, the social partners
may ask the Commission to propose a
decision (in practice, usually a directive)
to be adopted by the Council, giving the
agreement legal force across the EU.
Table 1 below gives a non-exhaustive
overview of EU labour law and instances
where social dialogue has been impor-
tant in defining EU-level legislation (*3).
See Table 7 in Annex 1 for a more detailed
description of the same Directives.

(**)  In addition to the directives listed in Table 1
and Annex 1, two cross-industry EU social
partner agreements on parental leave have
been implemented by directives (Directive
2010/18/EU, repealing and replacing
Directive 96/34/EC). An agreement by the
social partners of the maritime transport
sector on the Maritime Labour Convention
was implemented by Directive 2009/13/EC.
An agreement by the social partners of the
hospital and healthcare sector on preventing
sharp injuries was implemented by Directive
2010/32/EU.
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Table 1: Short overview of EU labour law

Item i Directive Title

Working conditions — Individual rights

Information
on individual Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation to inform employees
employment of the conditions applicable to the contract or employment relationship.

conditions

Health and safety Council Directive 91/383/EEC of 25 June 1991 supplementing the measures to encourage improvements

alrr: dfltier?\_tsrrg: in the safety and health at work of workers with a fixed-duration employment relationship or a temporary
porary employment relationship.
employment

Young people at work Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work.

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting
of workers in the framework of the provision of services.

Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and amending
Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market Information System
(‘the IMI Regulation’) (Text with EEA relevance).

Posting of workers

Posting of workers

concluded by UNICE, CEEP and the ETUC. Council Directive 98/23/EC of 7 April 1998 on the extension of Directive
97/81/EC on the framework agreement on part-time work concluded by UNICE, CEEP and the ETUC to the
United Kingdom of Great Britain and Northern Ireland.
Note: based on EU social partner agreement.

Part time

Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work
concluded by the ETUC, UNICE and CEEP.
Note: based on EU social partner agreement.
Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain

aspects of the organisation of working time.

Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary

agency work.
Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the protection
of employees in the event of the insolvency of their employer (Text with EEA relevance).

Fixed-term work

Working time

Temporary agency
work

Employer Insolvency

| Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work

Item Directive Title

Working conditions - Sectorial

Council Directive 1999/63/EC of 21 June 1999 concerning the Agreement on the organisation of working time
of seafarers concluded by the European Community Ship owners’ Associations (ECSA) and the Federation
of Transport Workers’ Unions in the European Union (FST). Council Directive 2009/13/EC of 16 February
2009 implementing the Agreement concluded by the European Community Ship owners’ Associations (ECSA)
and the European Transport Workers’ Federation (ETF) on the Maritime Labour Convention, 2006, and amending
Directive 1999/63/EC.
Note: based on EU social partner agreement.

Council Directive 2000/79/EC of 27 November 2000 concerning the European Agreement on the Organisation
of Working Time of Mobile Workers in Civil Aviation concluded by AEA, ETF, ECA, ERA and IACA
(Text with EEA relevance).
Note: based on EU social partner agreement.

Council Directive 2005/47/EC of 18 July 2005 on the Agreement between the Community of European Railways
(CER) and the European Transport Workers’ Federation (ETF) on certain aspects of the working conditions of mobile
workers engaged in interoperable cross-border services in the railway sector.

Note: based on EU social partner agreement.

Civil aviation

Rail transport

Working conditions - Collective rights

Collective Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating

redundancies to collective redundancies.

European Company Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE).

Statute
European Company . Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard
Statute to the involvement of employees.

Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts
of businesses.

Transfer of
undertakings

Information and
Consultation of

. Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general
employees ‘

framework for informing and consulting employees in the European Community.

European
Cooperative Society . Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Society (SCE).
(SCE)
European A . . . . .
. ) Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative Society with
Cooperative Society d s il ¢ |
(SCE) regard to the involvement of employees.
Cross-Border Directive 2005/56/EC of the European Parliament and of the Council of 26 October 2005 on cross-border mergers
Mergers of limited liability companies. (Text with EEA relevance)

Directive 2009/38 of the European Parliament and of the Council of 6 May 2009 on the establishment
of a European works council or a procedure in a community-scale group of undertakings for the purposes
of informing and consulting employees.

European Works

3 Maritime transport
i Council
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3. CONTRACTUAL
RELATIONSHIPS
AND SEGMENTATION

This section analyses the distinction
between an employment contract and a
commercial contract for the provision of
goods and services. It reviews some exist-
ing typology of new forms of employment
and employment contracts to illustrate
the existing variety in terms of flexibility,
autonomy and protection and how labour
markets have become more complex in that
regard. The overview presented will neces-
sarily be a simplified version of reality as the
variety of contracts is indeed very large as
can be attested when one searches official
websites of relevant ministries/departments
in Europe. The section discusses the role
of socio-economic and structural change
(technology, globalisation, population age-
ing, greening of the economy, equal oppor-
tunities) in shaping the contract landscape.
It also examines the possible negative impli-
cations in terms of job quality and social
protection associated with some atypical
or non-standard employment and civil con-
tracts. It provides some evidence of existing
labour market segmentation.

3.1. Whatis a contract
and what is an employment/
labour contract

A contract attributes rights and responsibili-
ties between parties to a bargain. A labour
contract is different from a commercial con-
tract. An employment contract (one of the
basic dimensions of labour law) is a type of
contract which sets the rights and duties of
the employer and the employee. It usually
includes amongst other things provisions
on working hours, compensation, holidays
entitlement, sick leave rights, notice period,
redundancy notice and a description of
the job.

A contract of employment establishes a
relationship with an employee: in exchange
for a promise to carry out certain tasks, the
employer agrees to pay the employee. The
employment contract therefore involves
the provision of services, under the direc-
tion of another person, in exchange of
remuneration (>4). As put forward by the

(2*)  The contract of employment will contain terms: a)
that are regulated by law such as the minimum
statutory notice period; b) terms which have been
specifically mentioned, either in writing or orally
and have been agreed by both employer and
employee; c) implied terms i.e. aspects that are
not in writing or agreed orally, but are obvious
and need no writing such as stealing from
employer or other workers and d) incorporated
terms, things that have been put into contracts
from specific work rules or collective agreements.

European Court of Justice ‘The essential
feature of an employment relationship is
that for a certain period of time a person
performs services for and under the direc-
tion of another person in return for which he
receives remuneration.’ (CJEU, Lawrie-Blum,
3/07/1986). This arguably contrasts with a
‘contract for the supply of services’ (com-
mercial contract) which regulates a firm'’s
relationship with an outside contractor sell-
ing services. In a sales contract, the seller
agrees to supply a particular good or service
from the set of all possible goods and ser-
vices, and in exchange the buyer agrees to
pay a sum of money (Simon, 1951).

In the general literature, this implies a divid-
ing line between a person who is ‘employed’
and someone who is ‘self-employed’ (with-
out employer). An employment contract
attributes rights (and obligations) to those
who work for others, while a commercial
contract assumes that genuinely self-
employed people are responsible for their
own affairs, and the work they do for others
should not carry with it an obligation to look
after these rights. The reality is, however,
more complicated due to the increasing use
of different forms of labour contracts which
deviate from the traditional type but still
involve one person doing work for another.
3.2. Types of contracts

In recent decades there has been an
increase in new (atypical or non-standard)
forms of employment and work con-
tracts that go beyond the traditional /
standard employment contract i.e. the
full-time regular work on a permanent
contract whereby an employee works for
an employer on a full-time, regular and
permanent basis. Forms of employment
and contracts include not only the stand-
ard employee contract and the standard /
genuine self-employed, but also atypical or
non-standard work and contracts that go
beyond the part-time, fixed-time or sea-
sonal work to now include on-demand,
on-call, casual or intermittent or agency
work, project contracts, job-sharing, lending
and pool arrangements, and crowdsourc-
ing. The list is vast and depends on the
specific Member State. In addition, civil law
contracts have been increasingly used in
some Member States to regulate the pro-
vision of what are in effect work services.

To illustrate the point, French sites (?°)
give the following list of employment

(%) See e.g. http://travail-emploi.gouv.fr/
droit-du-travail/contrats-et-carriere/
contrats-de-travail/types-de-contrats/.
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contracts: Le contrat a durée détermi-
née « Senior » (CDD Senior); le contrat
a durée déterminée (CDD); le contrat
a durée déterminée a objet défini; le
contrat d'acces a l'emploi (CAE-DOM);
le contrat d’'apprentissage; le contrat
d'apprentissage aménagé (personne
handicapée); le contrat de profession-
nalisation; le contrat de travail a durée
indéterminée (CDI); le contrat de travail
a temps partiel; le contrat de travail
intermittent; le contrat de travail tem-
poraire; le contrat unique d’insertion -
contrat d'accompagnement dans
l'emploi (CUI-CAE); le contrat unique
d’insertion (CUI): dispositions géné-
rales; le contrat unique d’insertion -
contrat initiative emploi (CUI - CIE); le
contrat vendanges. Belgian sites (%°)
give the following types of work con-
tracts: Le contrat de travail a durée
indéterminée; le contrat de travail a
durée déterminée; le contrat pour un
travail nettement défini; le contrat de
remplacement; le contrat d’intérim;
une convention de premier emploi;
le contrat de travail a temps partiel.
English sites (?”) refer to: permanent
full-time, permanent part-time, fixed-
period, apprentice worker, agency
workers, casual work, and ‘zero-hours
contracts’. This denotes the complexity
of the world of work and the poten-
tial increasing difficulty in regulating
/ monitoring all forms of employment
and contracts.

There are many different dimensions
according to which one can classify /
group the new forms of employment and
new types of contracts (also called atypi-
cal or non-standard contracts) which
differ from the standard employment
relationship. Mandl (2014) on the basis
of a study by the European Foundation
for the Improvement of Living and
Working Conditions classifies various
new forms of employment according to
three categories:

employment relationships: these can
involve either multiple employers foreach
employee, one employer and multiple
employees or even multiple employer-
multiple employee relationships;

() See e.g. http://www.belgium.be/fr/emploi/
contrats_de_travail/ and http://www.emploi.
belgique.be/defaultTab.aspx?id=42172.

(?7)  See e.g. https://www.gov.uk/employment-
contracts-and-conditions/overview and http://
www.acas.org.uk/index.aspx?articleid=1577
and http://www.legalcontracts.co.uk/
contracts/employment-contract/?loc=GB&p
id=googleadwords-employ_gb-contractlq_
c1&gclid=CK-4uY70h8gCFYhAGwodar4JFg.
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- work patterns: provision of work on
a discontinuous/intermittent basis
or for very limited periods of time or
non-conventional fixed terms;

- networking and cooperation: net-
working and cooperation agreements
involving self-employed persons,
especially freelancers.

Different employment relationships,
work patterns and networks can be found
across virtually all sectors and occupa-
tions. They also involve non-conventional
workplaces (various offices, office shar-
ing, at home / own office,...) and are
often supported by ICT tools (smart-
phones, tablets, computers...). Figure 1
shows some new forms of employment
according to these categories.

Different non-standard forms of employ-
ment and employment contracts are
associated with large differences in
the flexibility of hiring and employment
conditions as well as work security and
access to benefits. New or atypical non-
standard forms of employment and
contracts provide more flexibility to the
world of work, to both employers and
workers, and may be welcomed as such.
For workers, for example, life choices
and work-life balance issues may make
non-standard work desirable at certain
points, for example in order to allow
paid employment to be arranged around
domestic work or participation in educa-
tion. For employers, this can be a way
towards a better skill match and to start
cooperation while reducing costs.

Alternative forms of employment and
contractual arrangements may never-
theless pose a cost to the individual and
to society. Some of these new forms of
employment and respective contracts
may provide more limited or little cover-
age / access to social protection services
(health care services, social assistance,
pension rights...) as compared to the
standard employment form and contract.

Wargon (2014) classifies contracts
according to the type of work organisa-
tion and its autonomy and the sharing

of risks (Figure 2). In addition to the
previous dimensions, Figure 2 shows
the existing complexity of employment
forms and contracts in terms of work
autonomy and in terms of risk sharing,
ranging from the genuine self-employed
person who bears the risks individually
but has full autonomy over his/her work
to the standard employee who is not
autonomous in his/her work decisions but
whose risks are shared. In the bottom-
left corner one can find those who bear
the risks individually but whose work
decisions do depend on others.

Figure 1: New forms of employment according
to employment relationshipsand work patterns

Employees Self-employed
-l .y
Y Ll
A
Employment
relationship
Employee sharmg Voucher-based work
Job sharing
Interim management
Portfolio work
Crowd employment
| y ICT-based, Collaborative
Casual worl mobile work self-employment
Work
pattern 7

Source: Presentation by Irene Mandl at ELLN’s 7th Annual Legal Seminar ‘New Forms of Employment
and Labour Law’, November 2014, based on Eurofound research.

Figure 2: New forms of employment according to work organisation and risk sharing for France

INDIVIDUAL

RISK IN THE WORK CARRIED OUT

SHARED

GROUP

INDEPENDENT

MIXED

WORK ORGANISATION

SELF-EMPLOYED
AUTO-ENTREPRENEUR
Commercial contract

SALARIED EMPLOYEE
“APPEARS” as FREELANCER
Approach of expansion;
outsourcing; VII

FIXED-FEE SERVICE PROVIDER
Long-term collaboration

PARTNER
Salaried or otherwise manager
(e.g. branches of food retailer);
franchisee; sales rep; accounting
partners; brand sellers in shops

SALARIED EMPLOYEE-ENTREPRENEUR

GROUP

“STOPGAP”
Hired for very short periods;
individual subcontracting;
“merchandisers”

STAFF ON NON-FIXED SALARIES
Individual profit-sharing

SALARIED MANAGER
Negotiation and individual
agreement, case-by-case

QUASI-SUBORDINATE
PROFESSIONAL
Essentially corporate
work standards
(technical independence)

TYPICAL SALARIED
EMPLOYEE
Protected subordination;
Collective bargaining

Source: Presentation by Emmanuelle Wargon at the Conseil d’Orientation pour 'Emploi, January 2014.
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According to Wargon (2014), Mandl
(2014 and the results of the Eurofound
study) and Deakin (2014), some of these
new forms of employment notably those
involving labour pool arrangements
(like employee sharing, job sharing and
interim management) may provide flex-
ibility but also new types of risk shar-
ing for workers and therefore may have
a win-win potential for all parts of the
employer-employee relationship. Some
other forms (like casual work or crowd
employment) raise serious concerns
as they provide work uncertainty and
lower protection of the workers involved
(Holtgrewe, Kiron and Ramioul, 2015).

While the standard model of regular and
more secure work can increase work-
ers’ loyalty and motivation and their
innovation and productivity (Acharya,
Bhagdi-Whaji and Subramanian, 2014;
Kleinknecht, van Schaik and Zhou, 2014),
alternative and especially more precari-
ous forms of employment can lead to:
underinvestment in training for non-
regular workers (Bauernschuster et al.,
2008) with costs to the individual and
the foregone productivity for the coun-
try; increased fiscal costs to the State,
as this provides tax credits and subsi-
dies to make up for wage insecurity and
insures income replacement of precari-
ous workers (Adams and Deakin, 2014);
reduced social mobility, if these precari-
ous jobs become ‘traps’ as opposed to
‘bridges’ into more regular and secure
work (Cahuc and Kramarz, 2004; Gash,
2008); physical and psychological health
costs associated with insecurity and pre-
cariousness (Burchell, 2009); and grow-
ing inequality associated with all of the
above (Standing, 2011).

Contemporary legal developments
regarding contracts (see also Deakin
(2014) who reviews a number of stud-
ies) support the perspective that alterna-
tives to the standard employment form
and contract are valid and legitimate in
that some workers and employers may
prefer the flexibility associated with
these non-standard forms of employ-
ment and contracts (see more in the next
sub-section). Nevertheless, the standard
form remains valid and it is often seen
as the benchmark relative to which other
forms are compared and in fact often
the starting point for the definition of
labour law rules. Non-standard forms of
employment and contracts often offer
relative under-protection as compared to
the standard form and therefore, more

recently, the discussion has evolved
towards providing for / allowing the tran-
sition from non-standard to the standard
forms of employment.

At EU level recent work has aimed at
increasing the regulation of atypical
contractual forms, including measures
to fight bogus self-employment or
through implementing the EU Directives
on part-time work, fixed-term work
and temporary agency work which aim
at ensuring decent working conditions
and equal treatment to the increasing
number of workers concerned by those
contracts. These directives are based on
a balanced approach which intends to
prevent abuse while acknowledging the
contribution of such flexible contracts to
businesses’ development.

3.3. The potential
drivers of new forms of
employment and respective
contracts

This increasing variety of contracts is
driven by the search for greater flexibil-
ity which is in turn associated with two
main determinants. The first determinant
is pressure to reduce costs, particularly
hiring and firing costs (?®). In this respect,
the recent crisis may have played a role
in increasing the development of more
atypical contracts. A second important
and more structural determinant refers
to the underlying socio-economic change
represented by technological innovation,
globalisation, greening of the economy,
demographic change and population
ageing, greater gender equality and other
non-discrimination and greater emphasis
on individual rights. Such changes will
bring new opportunities and challenges
to the world of employment through new
production processes, new products and
markets and new working structures.

Technology, for example, changes the
way goods are produced: see the dra-
matic changes it has brought to all sec-
tors, from primary activities (agriculture,
mining), to manufacturing such as tex-
tiles and the car industry and now more
recently to communication and liberal
professions. Technological change can
help mitigate physical or psychosocial
barriers to labour market participation
of women, including in sectors previously

(*®)  This is sometimes put forward as an
explanation in countries where employment
protection legislation for regular permanent
contracts was considered restrictive.
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closed to them by law, older workers,
those with family responsibilities more
generally and disabled workers (see
ESDE 2014). It can allow for more flex-
ible working arrangements (in terms of
both time and place of work) for work-
ers to perform tasks that best fit their
abilities and preferences and for a better
work life balance (shorter working days,
working from home, flexitime work).
However, technology also renders some
production processes, tasks and profes-
sions obsolete and brings change to the
way companies function.

Globalisation also brings along new job
opportunities and creates new mar-
kets but it also implies adjustments to
working times and what is normal and
overtime. The greening of the economy
while bringing along new job opportuni-
ties and new products may pose a gen-
der challenge as women are less present
in sectors and professions that involve
engineering and technology. Population
ageing calls for longer working lives but
also the need to develop more flexible
working arrangements that fit the abili-
ties and preferences of older people. It
also creates demand for a range of new
goods and services associated with old-
age support. In sum, the ICT ‘revolution’
combined with globalisation and the
greening of the economy - i.e. the ‘new
economy’— has generated new activities,
professions and sectors but has intro-
duced the need for more flexibility in the
world of work.

Innovation and changes in markets, as
well as economic cycles, require more
flexible ways of working and employ-
ment contracts to be more flexible than
the permanent regular ‘9 to 5’ contract,
where tasks are performed in specific
settings. Such employment contracts
allow for more flexibility in labour mar-
kets so that companies can adjust hiring
activities to new production processes
and workers to explore employment
opportunities which better meet their
preferences. The economic crisis shows
that companies using internal flexibil-
ity to adjust working patterns can tem-
porarily help employers reduce costs
but retain firm-specific knowledge and
help workers to maintain their jobs and
income and avoid human capital erosion
associated with unemployment.

The important question, of course, is
whether this wider range of contracts to
allow for more flexibility may have come
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at the expense of job quality (Kovacs,
2012). Workers with more atypical con-
tracts may experience not only lower
income security, higher in-work poverty
and reduced access to social protec-
tion (e.g. health insurance, unemploy-
ment and redundancy pay, and pension
rights) but also fewer career prospects
and reduced investment in LLL with
negative consequences for their skills,
employability and productivity. Equally,
high job turnover involves searching and
training costs for the employer and may
reduce firm productivity and output.

In some countries the dividing line
between employment and commercial
contracts has become blurred to the
extent that commercial and other con-
tracts are effectively regulating labour
market relations. Contracts such as
zero-hours contracts (*®) or civil con-
tracts - ‘civil law contracts’ (*°), have
been developed to cover the provision
of tasks and services to a company.
Development of civil law contracts is
notably driven by the circumvention
of labour law application. Bogus self-
employment has also increased in the
EU. These are workers who do not have
a contract of employment, and although
formally self-employed, they remain
economically dependent on a single cli-
ent or employer.

Criteria used to distinguish between
being a worker and being self-employed
(or a service provider) are also used to
determine who is covered by employ-
ment legislation. Different countries
have taken more or less sophisticated
approaches to this question. The Court of
Justice of the European Union has also,
in specific cases, provided for an auton-
omous definition of worker. However,
there is no such definition applicable to
all EU directives in the field of labour law.

(%) Zero-hours contracts are in use in the UK,
Ireland and the Netherlands, in various
forms. The key concept is that the employer
does not guarantee any hours to the
worker and that in principle the worker is
not obliged to accept the work offered.
While this type of contractual arrangement
is not permitted in some Member States
(e.g. Germany, Austria), they are not so
different from flexible, low-hours or on-call
contracts, where only a very low amount
of hours is guaranteed to the worker and the
rest is granted on a short-term basis at the
behest of the employer.

(%) Civil law contracts are in use in Poland and
the Czech Republic. They are governed by
the provisions of the Civil Code instead
of the Labour Code, but are effectively
employment contracts. There are estimated
to be 1 million civil contracts in Poland.

In other words, on the one hand, the
traditional ‘male-breadwinner model’
based on the full-time, permanent
worker paying contributions which pro-
vide entitlement to social protection
no longer matches all possible work
relationships of today and tomorrow in
view of the ongoing socio-economic and
structural changes. On the other hand,
non-standard work may be penalised
with insecure employment and spells of
(uncovered) unemployment, fewer hours
of work and fewer social protection
rights. This is a form of labour market
segmentation. The next section indeed
looks at certain forms of labour mar-
ket segmentation.

In this context, the envisaged European
Pillar of Social Rights initiative is ongoing
and will take into account the changing
realities of Europe’s societies and the
world of work. It will seek a fairer bal-
ance between flexibility and security on
the labour markets and look to mod-
ernise and address the gaps in exist-
ing legislation with a view to promoting
upwards convergence of employment
and social performance.

3.4. Contract
segmentation: recent
developments

Labour market segmentation refers to
the existence of sub- and non-competing
groups of workers who are different not
only in terms of their working conditions
but also in terms of their labour market
outcomes - different in their rewards
(wages, promotion, career opportuni-
ties) and the risks they run — and who
also face barriers to mobility between
the groups (Dolado, 2015). Reich et al.
(1973) defined labour market segmen-
tation as the ‘process whereby political-
economic forces encourage the division
of the labour market into separate
sub-markets, distinguished by different
labour market characteristics and behav-
joural rules. [...] Groups seem to operate
in different labour markets with different
working conditions, different promotional
opportunities, different wages and differ-
ent labour market institutions.’

Segmentation is usually analysed in
terms of primary and secondary labour
markets: the primary one has better
terms and conditions of work, better-
paid, higher-security jobs, higher status
and career progression, and on-the-
job training; the secondary one has
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lower-paid, lower-security jobs, no career
structure, high turnover, and less on-the-
job training. (Doeringer and Piore, 1971,
Piore, 1968; Reich et al., 1973; Piore and
Berger, 1980; Ryan 1981; Williamson,
1985; Bulow and Summers, 1986;
Pinfield, 1995) (3!). The literature also
shows that women, young people and
ethnic minority workers are more com-
monly found in the secondary market.
In other words, there are ‘good and bad
jobs’ along a scale of job quality (Piore,
1980) (*?).

The separation or duality between dif-
ferent types of contracts with a focus on
temporary vs. permanent contracts and
self-employment is one of many forms
of segmentation that have recently been
discussed in the literature. This type of
segmentation is partly associated with
the growth in various atypical employ-
ment contracts (non-permanent, non-
full-time contracts) whose conditions
differ from those of a permanent full-
time job, notably in terms of EPL. The
development of atypical contracts is
often attributed to the circumvention of
existing restrictions on regular perma-
nent contracts either because of a real
need for flexibility or for cost-reduction
related reasons.

Segmentation of labour markets can
indeed be observed. It is reflected in
a large use of temporary contracts
and involuntary temporary contracts
(Chart 1 and Chart 2), short employment
spells alternated with unemployment
spells, low transitions from temporary
to permanent regular contracts (Chart 3
and Chart 4), high shares of involuntary
part-time contracts (Chart 5), low levels
of on-the-job training, etc. In addition,
there has been a recent rise in ‘eco-
nomically dependent work’ or invol-
untary self-employment (also called
bogus or dependent self-employment)
whereby workers do not have a con-
tract of employment but provide goods
(*Y)  See e.g. http://www.sfb580.uni-jena.de/
typo3/uploads/tx_publicationlist/heft-16.

pdf for a discussion of different models of
labour market segmentation.

(*2)  Segmentation also occurs within the
primary market between ‘subordinate’ and
‘independent’ jobs, the latter allowing for
more creativity, problem solving and self-
initiative. With technological progress and
the development of the knowledge society
this division may become more significant.
Additional gender segmentation can be
observed between occupations in both the
primary and secondary markets. Other
types of segmentation include internal and
external labour market segmentation and
pre-market and in-market segmentation
(Lutz and Sengenberger, 1974).
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and services to a main or single client
on whom they depend for activity and
source of income.

In the EU, the percentage of those who
have a temporary contract was 14%
in 2014 slightly down from 14.6% in
2007. This share varies substantially
across the EU from 1.5% in Romania to

28.3% in Poland (Chart 1). The evolution
is not the same for all Member States.
In half of the Member States the per-
centage of those in temporary contracts
has decreased since 2007 while for the
other half it has increased.

The percentage of those who have an
involuntary temporary contract varies

substantially across the EU from
8.8% in Austria to 94.39% in Cyprus
(Chart 2). In many Member States the
percentage of those in involuntary
temporary contracts has increased
since 2007 although it has declined
in some.

Chart 1: The share of temporary employees in the total number of employees aged 15-64, 2007, 2013 and 2014
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Chart 2: Share of involuntary temporary employment in total temporary employment, 2007, 2013 and 2014

—
o
o

w
o

[o5
o

~
o

[ea)
o

= N W BN
o O O o

% of total number of temporary employees
w
o

o

Source: Eurostat, LFS, Ifsa_etgar.

T SE EAIS R

E EU-28 LV BG S P F

Chart 3: Transitions from temporary employment to permanent employment:
share of temporary employees in year t who transit to a permanent job in year t+1, 2007, 2012* and 2013*
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*Notes: Data on transitions refers to 2013 for all Member States except for AT, BE, ES and FI for which data on transitions refers to 2014. For these countries,
the comparison is made with 2013 while for all others 2012 is used; Data on transitions is not available for IE for 2012 or 2013 or 2014 and for RO for

2013 or 2014.
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As important as the share of tempo-
rary employment is the opportunity for
workers to move from temporary into
permanent employment. Is tempo-
rary employment a stepping stone to
permanent employment or a form of
entrenchment? Looking at transitions
from temporary to permanent employ-
ment, the annual transition rate varies
considerably in the EU, from about 10%
in France to more than 60% in Estonia
(Chart 3). While transition rates overall
have declined since 2007, they have
increased in some countries.

In terms of whether countries with the
highest shares of temporary employ-
ment have lower or higher rates of
transition into permanent employment,
the picture is mixed (Chart 4). Some
countries (on the left) have lower
shares of temporary employment and
higher transition rates; some (on the
right) have higher shares of tempo-
rary employment and lower transition
rates, which indicates that temporary
employment is more entrenched. Others
have medium to fairly high shares of
temporary employment and also higher

transitions, suggesting that in these
countries temporary contracts do lead
to permanent ones.

Involuntary part-time work indicates
the existence of another type of seg-
mentation (Chart 5). The share of part-
time work varies substantially across
the EU from less than 5% in Bulgaria
to 50% in the Netherlands. However,
the share of those working part-time
on an involuntary basis is the reverse,
suggesting that part-time work in the
Netherlands or Germany is in large part

Chart 4: Share of temporary employees versus transitions from temporary to permanent employment, 2013*
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Chart 5: Share of part-time employment in total employment (lhs)
and share of involuntary part-time in total part-time employment (rhs), 2014
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Chart 6: EPL index for permanent and temporary work contracts in 2013 and 2008
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a personal choice while in other coun-
tries like Bulgaria, Portugal, Greece or
Spain a large share of those working
part-time would actually like to work
more hours and have a full-time job.

Involuntary part-time has increased for
the large majority of countries suggest-
ing that the increase in part-time work is
not only the result of individuals’ choice
for more flexible arrangements that
allow for a better reconciliation between
work and private life. Involuntary part-
time can have implications for income
and potentially increasing the risk of
poverty or social exclusion.

High shares of self-employment may
also indicate a degree of segmenta-
tion insofar as self-employment con-
ceals partial abuses designed to mask
dependent employment relationships
and/or social security systems are not
adapted to include the self-employed (*3).
In 2014, about 16% of all employed
people in the EU were self-employed,
with the highest shares in Greece (32 %)
and Romania (30%) and the lowest in
Sweden (5%) and Luxembourg (6%).
Nevertheless, less than one third of the
EU’s self-employed engaged other workers
to work for them i.e. a vast majority were
solo self-employed though the share varies
across Member States. The highest share
of employers among the self-employed
is found in Hungary (49%), followed by
Germany (459%), Austria (429%) and
Denmark (42%). The Romanian (6%)
share is by far the lowest, followed by
the United Kingdom (179%), the Czech
Republic (20%) and Greece (20%)
(see chapter I.1 on self-employment and
entrepreneurship).

(**)  Pedersini and Colletto 2010 http://www.
eurofound.europa.eu/docs/comparative/
tn0801018s/tn0801018s.pdf.

Increased labour market flexibility and
segmentation are sometimes attrib-
uted to the design of labour legislation
and notably EPL. It is argued that the
need for flexibility combined with the
design of EPL and the way it has been
reformed partly explains increased seg-
mentation. Nevertheless, the role played
by EPL in shaping labour markets must
be considered in the broader context of
other labour market institutions (ALMPs,
Unemployment Benefits, LLL).

EPL does differ between temporary
and regular contracts in much of the
EU and, despite recent developments,
EPL for temporary contracts is still
less strict than EPL for regular per-
manent contracts in the majority of
countries (Chart 6). This may result in
people in different contracts having
different working conditions, different
promotional opportunities, different
wages and different labour market
institutions. These forms of segmen-
tation may potentially harm workers’
working conditions and quality of jobs
especially if temporary jobs are not
a stepping stone to permanent jobs.
Therefore the next section looks in
more detail at EPL.

. EMPLOYMENT
ROTECTION
LEGISLATION (EPL)

This section focuses on a particular
aspect of labour legislation — EPL. It pre-
sents the commonly used definition and
rationale for the existence of EPL and
also presents existing measures of EPL.
It discusses the main differences across
Member States and presents recent
developments. The section finishes with
a discussion of EPL in relation to other
labour market institutions.
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4.1. Definition
and rationale for EPL
and challenges identified

EPL can be broadly defined as the subset
of legal rules and procedures that define
the limits to the ability of firms to hire
and fire workers in private employment
relationships. EPL features - an articu-
lated set of institutions — are enshrined
in the law and in collective and individual
labour contracts. Protection against dis-
missal is recognised in ILO Conventions,
the EU Charter of Fundamental Rights
and EU labour law directives (**).

EPL sets a series of requirements to be
respected by the employer when dismiss-
ing workers and defines the lawfulness
of the dismissal. These requirements
relate to individual dismissals for regu-
lar contracts, collective dismissals and
fixed-term contracts (see Annex 2 for
more detail).

EPL covers a range of aspects relating
to individual dismissals from regular
contracts such as probationary periods,
notice periods and procedural require-
ments to be followed, reasons for dis-
missal, the role of judges, consequences
of unfair dismissal including sanctions
and payments and the design of sever-
ance payments i.e. payments to workers
for early contract termination. Regarding

(**)  Informing and consulting employees is
a fundamental right recognised by the
Charter of Fundamental Rights of the EU
(Art. 27). The protection against unjustified
dismissal is a fundamental right recognised
by the Charter of Fundamental Rights of
the EU (Art. 30) and is subject to the ILO
Termination of Employment Convention
C 158. Art. 151 and 153 of the TFEU provide
in particular that the Union shall have as its
objectives the promotion of employment,
improved working conditions, informing
andconsulting workers and the protection
of workers when their employment contract
is terminated.
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collective dismissals, EPL covers the defi-
nition of collective dismissal, the proce-
dural requirements to be followed in case
of collective redundancies, the criteria for
selecting employees to be dismissed and
the implications of unfair collective dis-
missals, including severance payments.
EPL also includes regulatory constraints
on the use of mainly fixed-term work
contracts and temporary agency work.

Non-respect of these conditions usu-
ally renders the dismissal unlawful or
invalid, with implications in terms of
obligations for the employer and rights
to compensation for the worker. EPL
and the consequences associated with
unlawful dismissal vary across coun-
tries, reflecting different legal and insti-
tutional traditions.

Specific EPL features are the outcome
of different legal and institutional tradi-
tions. Countries with civil and common
law traditions provide employment pro-
tection in different ways. In the former,
employment protection tends to be
regulated by law, while in the latter it
relies more on contracts and private liti-
gation. In common law countries, courts
have more ample judicial discretion as
opposed to civil law where procedural
codes play a greater role. The role of
jurisprudence is relevant in both as it
may create a wedge between de jure and
de facto protection through enforcement
of the legislation and how courts handle
labour disputes in practice.

EPL is designed to address the risks for
workers associated with being made
redundant. It aims to protect workers
from arbitrary action by employers and
to protect workers and society from the
costs and risks associated with job dis-
missal (including loss of earnings, finan-
cial distress, ill-health but also erosion
of skills and work experience, i.e. human
capital, that come with job loss) espe-
cially in a context of limited protection
against unemployment risks. EPL can
be conducive to job stability, potentially
increasing workers’ motivation and firm-
specific human capital and productivity.

The economic rationale is that since
unemployment risks cannot be fully
covered by the insurance market, risk-
averse, liquidity-constrained employees
may demand employment protection to
reduce income volatility and employ-
ers may agree to provide such protec-
tion in exchange for less conflictual

employment relations and lower wages
(the so-called ‘bonding argument’). With
perfect information and competition, EPL
would be voluntary and efficient, and
there would be no need for minimum
mandatory employment protection. With
imperfect information, however, under-
provision of employment protection may
arise, which provides an economic jus-
tification for mandatory minimum EPL
(see e.g. Blanchard and Tirole, 2003) (*>°).
EPL may also be needed to address the
externalities associated with the rupture
of employment relationships (*¢).

EPL may also reflect wider social val-
ues. Dismissals motivated by discrimina-
tion (gender, race or sexual orientation)
are considered illegal, while protection
to employees is generally not provided
when dismissals are justified by disci-
plinary issues.

An ongoing discussion (e.g. OECD, 2013
and OECD, 2014) is whether EPL, in some
circumstances or in some combination or
form, may restrict the ability of firms to
adjust to structural changes such as tech-
nological change, or changes in consumer
demand for the firm’s products, or changes
in the economic situation in general. Theory
suggests that in some cases higher hiring
and firing costs may reduce hiring and fir-
ing behaviour by companies and therefore
the speed of adjustment of employment
(job turnover) in case of shocks. In this
case, EPL does not necessarily contribute
to reducing unemployment or its duration
and age composition. It may also affect
the degree and type of innovation firms
pursue. By reducing efficiency in the alloca-
tion of labour resources and innovation, it
can have a negative effect on productivity
and growth.

Theory suggests that differences in EPL
for different types of contracts may gen-
erate a duality in the market by inducing
firms to prefer the more flexible type of

(**)  For example, when employers have
incomplete knowledge about workers’
ability, job applicants tend to ask for low job
protection, to signal they are high-quality
workers who do not expect to be easily
dismissed (signalling problem). Similarly,
firms tend to undersupply EPL, since offering
a high degree of job security would attract
the less qualified and motivated workers,
difficult to fire once hired (adverse selection
problem).

(*®)  Workers who are laid off, if not quickly
re-employed, may lose skill and motivation,
thus becoming less re-employable.
Employers, when deciding about lay-offs
do not take into account the fact that their
decision may have implications in terms of
effective labour inputs’ availability for the
whole economy.
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contract. This has potentially negative
implications for employment transitions
into permanent employment: motivation;
human capital; productivity and growth
(see e.g. Jansen et al., 2015). Young peo-
ple as newcomers to the labour market
may stay trapped in a sequence of tempo-
rary contracts, though well-designed tem-
porary contracts can also be a first step
towards permanent contracts. Low-skilled
workers may also stay in a sequence of
fixed contracts in the face of technologi-
cal change and global production chains.

Research (see OECD, 2013 for a review)
suggests that, in some circumstances or
combination (including the interaction
with other labour market institutions),
EPL may reduce job flows, have a nega-
tive impact on employment of outsiders,
encourage labour market segmentation
and hinder productivity and growth.

42. Measuring EPL across
Member States

Using the OECD indicators of EPL (and
the OECD Employment Protection
Legislation Index as explained in
Box 1) (*7), it can be seen that EPL regu-
lations vary widely across the EU even
within groups of countries reflecting
similar socio-economic characteristics
(Table 2; see Annex 2 for a detailed
analysis of each of the EPL indicators).
The biggest differences across Member
States are for individual dismissals from
regular contracts, not only in terms of
stringency, but also in terms of instru-
ments to protect workers against dis-
missal. The largest differences are in
the definition of fair and unfair dis-
missal and related remedies.

In some countries, fair dismissal is not
defined restrictively, and unfair dis-
missals are limited to cases which are
not reasonably based on economic
circumstances or on discrimination
(e.g. Belgium, Czech Republic, Denmark,
Greece, Hungary, Ireland, Italy, Poland,
Slovakia, the United Kingdom). In the
Anglo-Saxon countries there is no need
to justify an economic dismissal as such.
In other countries (e.g. Finland, France,
Slovenia) dismissals are not justified
if there is no effective and relevant
reason, and further specific conditions
apply in case of collective redundancy
(e.g. Austria, Estonia, the Netherlands).

(*7)  http://www.oecd.org/employment/emp/
oecdindicatorsofemploymentprotection.htm.
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The protection of workers in case of
unfair dismissal differs across the EU.
In case of unfair dismissal, a worker is
usually entitled either to a monetary
compensation on top of what is normally
required for a fair dismissal or to be rein-
stated, and employers may also have to
pay any foregone wages (‘back pay’). In
some cases reinstatement is not fore-
seen (e.g. Belgium, Finland) while in oth-
ers reinstatement is the rule (e.g. Austria,
Estonia, Luxembourg, Czech Republic).

In some countries, firms may have to
both reinstate a worker and provide ‘back
pay’ (e.g. Italy, Portugal), if dismissals
are based on discrimination. In others,
instead of additional compensation
only ‘back pay’ is required (e.g. Czech
Republic, Ireland).

Severance payments also differ widely
among countries. Severance payment
entitlements may be enshrined in
law (e.g. France, Hungary, Portugal,

Slovenia) or bargained in collective
agreements (e.g. Sweden and Denmark
for blue collars). In some countries
severance pay does not exist at all
(e.g. Belgium, Finland and Sweden).
In Austria, employees have access to
defined-contribution individual sever-
ance accounts. Where severance pay-
ments exist, depending on the reason
for dismissal (justified or not justified)
and other conditions, their amount var-
ies greatly among Member States.

Table 2: Strictness of employment protection, OECD, 2013
: Protection of permanent Protection of permanent Specific requirements for Regulation on temporary
; workers against ; workers against i collective dismissal i forms of employment
! ! individual and collective ! (individual) dismissal ! ! !
| ; dismissals ; ; : |
' 1 EPRC 1 EPR 1 EPC 1 EPT 1
3 Austria 1 2.44 1 2.12 1 3.25 1 2.17 1
3 Belgium ‘ 295 ‘ 2.08 ‘ 513 ‘ 242 ‘
b Czech Republic ’ 266 ’ 287 ’ 2.13 ’ 213 1
‘ Denmark ‘ 2.32 ‘ 2.10 ‘ 2.88 ‘ 179 ‘
Estonia 2.07 174 2.88 3.04
1 Finland 1 217 | 238 | 163 | 1.88 |
‘ France ‘ 2.82 ‘ 2.60 ‘ 338 ‘ 375 ‘
Germany 2.98 272 363 1.75
1 Greece | 241 1 2.07 | 3.25 1 292 1
‘ Hungary ‘ 2.07 ‘ 145 ‘ 363 ‘ 2.00 ‘
1 Ireland 1 2.07 1 1.50 1 3.50 1 121 1
‘ Italy ‘ 2.79 ‘ 241 ‘ 375 ‘ 271 ‘
Luxembourg 274 2.28 3.88 383
| Netherlands | 294 | 284 | 3.19 | 117 |
‘ Poland ‘ 2.39 ‘ 2.20 ‘ 2.88 ‘ 2.33 ‘
Portugal 2.69 3.01 1.88 233
Slovak Republic 2.26 181 3.38 242
3 Slovenia ‘ 2.67 ‘ 2.39 ‘ 3.38 ‘ 2.50 ‘
1 Spain 1 2.28 1 1.95 1 3.13 1 317 1
Sweden 252 252 2.50 117
United Kingdom 162 112 2.88 0.54
United States 117 0.49 2.88 033
Latvia 291 257 3.75 1.79
OECDa‘j/’;;‘ggeéghted 229 204 291 208
Source: OECD Employment Protection Database, 2013 update www.oecd.org/employment/protection
Note: Data refers to 1 Jan 2013 for OECD countries and Latvia, 1 Jan 2012 for other countries. Only version 3 indicators are reported. Data updated
to 1 May 2013 for Slovenia and the UK is available at: http://www.oecd.org/els/emp/EPL-timeseries.xlsx

Table 3 presents a correlation analy-
sis of the various indicators. Various
EPL dimensions tend to be positively
correlated, so that the countries with
a higher degree of strictness of EPL in
one aspect also tend to be restrictive
in other aspects. In contrast, a nega-
tive correlation is observed between the
tightness of the regulation for individual
dismissals and that for collective dis-
missals. This reflects the fact that the
EPL indicator for collective dismissals
refers to additional requirements on
top of those for individual dismissals.
Thus, strict legislation on individual
dismissals is compensated by looser

regulation for collective ones. There
is also generally a positive correlation
between various sub-indices of the EPL
for regular contracts.

The World Bank Doing Business
database includes a set of other rel-
evant qualitative and quantitative
indicators. These indicators measure
the regulation of employment, and
more specifically how it relates to the
hiring and firing of workers and the
rigidity of working hours. As shown in
Table 4, the indicators are grouped into
4 main areas and sub-areas (detailed
indicators are presented in Annex 3).
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The first area measures the Rigidity
of employment and covers 3 areas:
difficulty of hiring, rigidity of hours
and difficulty of redundancy, which
are subsequently divided into several
sub-areas. Another area relates to the
Redundancy cost and measures the
cost of advance notice requirements,
severance payments and penalties due
when terminating a redundant worker,
expressed in weeks of salary. The
average value of notice requirements
and severance payments applicable
to a worker with 1 year of tenure, a
worker with 5 years and a worker with
10 years is considered.
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Box 1: The OECD Employment Protection Legislation Index

The OECD synthetic indicators of EPL (and the so-called OECD Employment Protection Legislation Index) measure the pro-
cedures and costs involved in dismissing individuals or groups of workers and the procedures involved in hiring workers on
fixed-term or temporary work or agency contracts (*). The latest data covers legislation in force as of 2013 in the 22 European
countries that are also members of the OECD (2). The OECD regularly compiles such indicators for most OECD countries, codi-
fying 21 elements of legislation, covering all three main aspects of employment protection: protection of permanent workers
against individual dismissal; regulation of temporary employment; specific additional requirements for collective dismissals.
The methodology has also been refined to take into account more systematically the interpretation of legislation, collective
bargaining agreements and case law ().

OECD EPL indicators have to be interpreted with caution. First, not all changes in legislation on employment protection modify
the EPL indicators. This may occur either because a change is insufficient to modify the scoring given to a particular indicator,
or because specific aspects of the legislation are not considered in the calculation of the index (e.g. the length and the uncer-
tainty of judicial procedures in the case of unfair dismissal, treatment of the self-employed). Moreover, aspects relating to
EPL enforcement are also not fully captured by the indicators. EPL measures may not fully distinguish between temporary and
permanent contracts, potentially ignoring the very real difference of no redundancy pay at the end of the temporary ones (“).

(!)  http://www.oecd.org/employment/emp/oecdindicatorsofemploymentprotection.htm.

(3) 1 May 2013 for Slovenia and the United Kingdom.The EPL database does not include Bulgaria, Croatia, Lithuania, Malta, Cyprus and Romania and they
are not OECD Members.

(®))  OECD, Employment Outlook 2013, Chapter 2.

(*) A third common critique relates to the inevitable degree of subjectivity affecting the codification of national legal features into a composite index
(Venn 2009). Since codification may at times provide misleading interpretation of national rules and procedures, or ignore relevant non-legislative data,
the OECD index should be handled with care or possibly integrated with an up-to-date and more comprehensive EU-28 database.

Table 3: Correlation between OECD EPL components

Correlation among OECD EPL sub-indices 2000-2013

Additional requirements for

ezl St collective dismissal

Temporary contracts

1 Regular contracts

1
Temporary contracts 0.28 1
Additional requirements for 0.5 031 1

collective dismissal

Correlation between sub-indices for EPL on regular contracts : 2000-2008

Possibility of

; ; Notice and . Definition of ! ) . Compensation ! ; |
' ' S .+ Length of trial ) .+ reinstatement
g ! Severance ' justified/unfair . + following unfair - o
! ! ! . ! period ! o ' following unfair !
b ! payments ! dismissal ! ! dismissal ! . 1
' ' ' ' ' ' dismissal |
. Notice and Severance payments | 1 1 1 1 1 1
: Definition pfjgstified/unfair : 023 : 1 : : : :
| dismissal | | | | | 1
| Length of trial period 1 0.34 1 031 1 1 1 1 1
: Compensatlpn followmg unfair ; 0.04 ; 067 ; 008 ; 1 ; :
i dismissal | i i i | |
: Possibility of reinstatement : 024 : 005 : 032 : 010 : 1 :

following unfair dismissal

Correlation between sub-indices for EPL on regular contracts : 2009-2013

Possibility of

i | Notice and . Definition of ! ) . Compensation ; 1
' ' (. .+ Length of trial } . ' reinstatement
; : Severance © justified/unfair ) + following unfair 3 o
! ! ! . ! period ! S . following unfair |
b ! payments ! dismissal ! ! dismissal ! L 1
1 ; ; ; ; ; dismissal :
. Notice and Severance payments | 1 1 1 1 1 1
: Definition pfjgstlfled/unfalr : 0019 : 1 : : : :
i dismissal i i i i | h
| Length of trial period 1 0.12 1 0.22 1 1 1 1 1
; Compensatlpn followmg unfair ; 005 ; 060 ; 0,09 ; 1 : :
i dismissal i i i i | h
. Possibility of reinstatement 012 : 012 : 026 : -0.02 : 1 :
i following unfair dismissal i i i i i i
Maximum time to claim unfair 004 011 0 0.04 049

dismissal

Source: own calculations based on OECD data.
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The World Bank Doing Business data-
base also collects information on Social
protection schemes and benefits, a
third area of labour market regulation
indicators, and more specifically data
on the existence of unemployment
protection schemes as well as data on
whether employers are legally required
to provide health insurance for employ-
ees with a permanent contract.

A fourth and final area pertains to
employment law cases and assesses
the mechanisms available to resolve
them. More specifically, it collects data
on what courts would be competent to
hear such cases and whether they are
specialised in resolving them. This will
be analysed in a dedicated section fur-
ther on.

In addition to the World Bank and using
some of their indicators are three other
international databases developed for
measuring labour market regulation,
competitiveness and efficiency. These
are: the Labour Market Efficiency Index

developed by the World Economic
Forum (WEF LME); the Government
Efficiency Index and its labour regu-
lation components developed by the
International Institute for Management
Development (IMD); and the Fraser
Institute Labor Market Regulations
Index (Fraser LMR) (see Aleksynska and
Cazes, 2014).

4.3.
in EPL

Recent developments

Chart 7 provides an overview of the
evolution of EPL stringency in EU coun-
tries while Chart 14 in Annex 2 shows
the dimensions of EPL for regular con-
tracts across EU countries for 2008 and
2013. Two periods can be clearly identi-
fied in Chart 7. Before the 2008 crisis,
the regulation of fixed-term contracts
was loosened in a number of countries,
most notably those with relatively rigid
EPL for open-ended contracts, includ-
ing Greece, Italy and Portugal, as well
as Germany, the Netherlands and
Slovakia. Conversely, EPL for fixed-term

contracts became more stringent in
some EU-12 Member States (Czech
Republic, Hungary, Poland), albeit gen-
erally starting from a situation of high
flexibility. In contrast, no major changes
are observable in the tightness of EPL
for open-ended contracts and collec-
tive dismissals (Chart 7 and Chart 14
in Annex 2).

After 2008, several countries carried
out comprehensive and unprecedented
reforms of their EPL for open-ended
contracts and collective dismissals
(Annex 2). To a large extent they pro-
vided for less stringent protection
against dismissal for permanent work-
ers by restricting reinstatement in the
case of unfair dismissal, capping back-
pay, reducing levels of severance pay
and lengthening probationary periods.
In some countries collective dismissal
procedures were simplified and their
cost reduced. Regulation of temporary
contracts was adapted to discourage
their excessive use, including through
higher non-wage costs (*8).

Table 4: World Bank Doing Business indicators: labour market regulation indicators

Rigidity of employment

Difficulty of hiring

Whether fixed-term contracts are prohibited for permanent tasks

Maximum duration of fixed-term contracts, including renewals

. Minimum wage applicable to the worker assumed in the case study (USD/month)
Ratio of minimum wage to value added per worker

Rigidity of hours

. Premium for night work (% of hourly pay)

. Whether 50-hour workweeks are permitted for 2 months in a year due to an increase in workload
. Allowed maximum length of the workweek in days and hours, including overtime

. Premium for work on a weekly rest day (% of hourly pay)
 Whether there are restrictions on night work and weekly holiday work
. Paid annual vacation days for workers with 1 year of tenure, 5 years of tenure and 10 years of tenure

Difficulty of redundancy

. Length of the maximum probationary period (in months) for permanent employees
. Whether redundancy is allowed as grounds for termination

. Whether employer is obligated to reassign or retrain and to follow priority rules for redundancy and reemployment

: Whether third-party notification is required for termination of a redundant worker or group of workers 1
. Whether third-party approval is required for termination of a redundant worker or a group of workers 1

Redundancy cost (weeks of salary)

. Notice requirements, severance payments and penalties due to terminating a redundant worker, expressed in weeks of salary

Social protection schemes and benefits

. Whether an unemployment protection scheme exists
. Whether the law requires employers to provide health insurance for permanent employees

Labour disputes

+ Availability of courts or court sections specialising in labour disputes

Source: World Bank Doing Business database at http://www.doingbusiness.org/methodology/labor-market-regulation.

94

(*®)  For a first ex ante analysis of the potential
effects of such reforms, see ‘Labour Market
Developments in Europe 2012’, European
Economy 5/2012, European Commission,
2012. In addition, Table 2 in the Statistical
Annex provides an overview of EPL reforms
adopted between 2008 and 2013, based on
the European Commission LABREF database.
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Chart 7: Evolution of OECD EPL indicators in EU countries
— EPL regular employment Additional requirements for collective dismissals — EPL temporary employment
AT BE cz
6 6 6
S
g
5 4 4 4
£
— —H
&
w2 2 2
o f
w
o
0 0 0
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 199 2002 2005 2008 2011 2014
DE DK EE
6 6 6
S
g
S 4 4 4
£
3 .
& 2 2 2 A /
a
o
w
o
0 0 0
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014
EL ES FI
6 6 6
S
I
S 4 \ 4 4
£ \
- \ —
g 5 X > >
o
w
o
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014
FR HU IE
6 6 6
S
g
5 4 4 4
£
—
&
a 2 2 2
o
b} —/—/_
o
0 0 0
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 199 2002 2005 2008 2011 2014
IT LU NL
6 6 6
S
g
5 4 — 4 4
£
—
&
P 2 2 2
o
w
o
0 0 0
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014
PL PT SE
6 6 6
S
g
5 4 4 4
£
—
[a ?
w2 2 = 2
S
[w) i
w
o a4
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014
Si SK UK
6 6 6
S
i
5 4 4 - 4
£
—
& —
[m) 2 —_— 2 i/w 2
o
w
o
0 0 0
1999 2002 2005 2008 2011 2014 1999 2002 2005 2008 2011 2014 199 2002 2005 2008 2011 2014
Source: OECD Employment Protection Database.

95




EMPLOYMENT AND SOCIAL DEVELOPMENTS IN EUROPE 2015

Reforms of EPL were intense in 2012
and 2013, especially in countries with
both large accumulated macro-economic
imbalances and stringent legislation
before the crisis, including Croatia, Spain,
Portugal, France, Italy and Slovenia.
Belgium passed the single status law,
essentially harmonising notice periods
between blue and white collar work-
ers and redefining unfair dismissals.
Dismissal costs and the burden of col-
lective dismissals were reduced in the
United Kingdom.

In 2014 and 2015, while some Member
States focused on the implementation of
past reforms, new measures were adopted
in Croatia, Italy and the Netherlands. With
the adoption of the new Labour Act in
August 2014, Croatia completed the labour
law reform already started in 2013 by
facilitating the use of some non-standard
work contracts and simplifying dismissal
procedures. In December 2014, Italy
adopted the Jobs Act, a comprehensive
labour market reform revising dismissal
rules for open-ended contracts, simplify-
ing and reducing non-standard contrac-
tual forms and increasing internal flexibility
within firms, among other things. In April
2015, Lithuania presented a draft labour
law reviewing dismissal protection rules. In
August 2014, the Netherlands introduced
a cap on severance payments or damages
for unfair dismissal and increased protec-
tion for temporary workers.

While a number of countries have rein-
forced regulations on fixed-term con-
tracts, and more specifically on the use
of temporary agency work (e.g. Slovenia,
France, Denmark, Slovakia, Italy), oth-
ers have facilitated access to fixed-term
contracts (e.g. Spain, Czech Republic) and
temporary agency work (e.g. Greece,
Lithuania, Spain) or increased their dura-
tion or renewal possibilities (e.g. Croatia,
Portugal, Italy) with a view to fostering
job creation.

The result of the reforms carried out in the
post-crisis period (up to 2013) is that EPL
of open-ended contracts either remained
constant or markedly decreased in the
majority of EU countries. The reduction in
the EPL indicator appears to be particu-
larly strong for Portugal but reductions
are also visible for Estonia, Greece, Spain,
Hungary, Italy, Slovakia, Slovenia and the
United Kingdom.

The radar charts in Annex 2 provide infor-
mation about procedural inconvenience

employers encounter if they intend to
dismiss a worker (notification and notice
period), trial period, notice and severance
payments (for tenures up to 4 years and
20 years), definition of unfair dismissals
and their consequences (monetary com-
pensation and reinstatement). The main
points can be summarised as follows:

Major reforms reducing protection
for individual dismissals were imple-
mented in Spain, Estonia, Greece,
Hungary and ltaly after 2008.
Individual dismissals are now less
expensive in Southern countries due
to longer probationary periods, more
certain dismissal procedures, shorter
notice and lower severance payments.

In some of these countries, individual
dismissals remain stricter than the EU
average due to a stricter Difficulty of
Dismissal (Estonia, Spain, Italy).

On several non-monetary dimensions
(consequences of unfair dismissals
and difficulty of dismissals), regula-
tion of individual dismissals tends to
be stricter in Austria, Germany, Czech
Republic, Finland and France. Ireland
and the United Kingdom have in all
respects the most flexible regulation
of individual dismissals.

These developments suggest a dif-
ferent regulatory tendency from that
observed in the previous decade.
Between 2000 and 2008 EPL for indi-
vidual regular contracts and collective
dismissals was broadly stable in most
EU Member States and the regulation
of fixed-term contracts was relaxed in
a number of countries. In contrast, since
2008 reform efforts have largely con-
centrated on reducing the stringency of
job protection legislation for permanent
contracts and/or increasing the protec-
tion of temporary workers. If reforms
prior to 2008 had indeed contributed to
the increase of labour market dualism
between highly protected permanent
workers and lowly protected temporary
workers, the recent trend towards reduc-
ing the gap may lead to a reduction in
segmentation especially in Southern
European labour markets.

Before 2008 the regulation of individ-
ual dismissals was generally consistent,
whereby the strictness of the regulation
was reflected in all aspects of the leg-
islation (Table 3). However, since 2008
this correlation has become weaker. The
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EPL reforms enacted since 2008 have
focussed on country-specific features of
the legislation that appeared particularly
onerous. In Italy, where severance pay-
ments for fair dismissal do not exist, the
2012 and 2014 reforms loosened the
procedural requirements for individual
dismissal and reduced their uncertainty;
in contrast, in Spain and Portugal fir-
ing costs were relatively high and the
reforms reduced the notice period
and the severance payments (Dolado,
2015)(*9).

44. EPL in a broader
context: other labour market
institutions

Note that employment protection refers
to only one dimension of the complex set
of factors that influence labour market
flexibility and EPL is itself only a part of
labour legislation. As highlighted in other
reports (ESDE 2014) the impact of EPL
and EPL reforms have to be seen in con-
junction with other elements of labour
legislation and labour institutions as well
as the effective application of labour
legislation. In addition, labour market
reforms (including EPL) can complement
other reforms such as on product mar-
kets and together can play a substantial
role in supporting job creation.

Common labour market institutions
include Active Labour Market Policies
(ALMPs) such as employment subsi-
dies, Unemployment Benefits (UB),
Lifelong Learning (LLL) and Employment
Protection Legislation (EPL). Chart 8 pre-
sents all those institutions together and
matches them with labour market out-
comes. The analysis suggests that many
instruments are not only interrelated
but sometimes more effective when
combined with other policy instruments
(e.g. think of combining UB and ALMPs).
Indeed countries with the combined
highest investment in activation, train-
ing and effective unemployment benefits
were those that fared better in the cri-
sis. Flexicurity is an important tool for
achieving such performance, by building
on four key components to be improved
and combined, in order to achieve bet-
ter labour market outcomes: a) employ-
ment legislation, b) ALMPs, c) LLL and
d) social protection.

(*)  The distinction between monetary and non-
monetary aspects of the EPL is important
for the effects of EPL on hiring decisions.
See discussion on tax and non-tax
components of EPL.
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Chart 8: Labour market institutions index, average for the top and bottom labour market performers, 2012

2007 ALMP expenditure
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— Top LM performers:
AT, UK, DE, DK & SE
Bottom LM performers:
EL, ES,PL & IT
LM: labour market LLL
LLL: lifelong learning
UB: unemployment benefits
EPL: employment protection
legalisation
Activation conditionalities:
job-search conditionalities
of unemployment benefits

UB

Sources: ESDE 2014. LMP and UB spending data from Eurostat LMP database, Lifelong learning data from Eurostat (trng_lfs_02), data on opinions of managers (part
of LLL component) is from IMD WCY executive survey and IMD World Competitiveness yearbook 2012, eligibility requirements and job-search conditionalities for
unemployment benefits are from Venn (2012) and EPL index is from the OECD database.

Notes: The top and bottom LM performers are ranked according to their transitions from temporary to permanent contracts and exits from STU to employment with
only large countries used in both groups. The labour market institutions index is a composite Z-score index of EPL (permanent contracts and gap between permanent
and temporary contracts v3), ALMP (expenditure in% of GDP and activation/job search conditionalities), lifelong learning (participation rates of total population and
opinions of managers about skills from IMD WCY executive survey) and unemployment benefits (expenditure per person wanting to work in PPS, eligibility criteria and
coverage). 2008 EPL values were used for 2007 due to availability of data. The EPL values were all tumed into negative values so that the lowest EPL gap and lowest
EPL value for permanent contracts had the highest Z-score. The eligibility requirements (part of UB indicator) and job-search conditionalities for unemployment benefits
have only 2012 data available in both years. The UB spending for 2012 uses 2011 values, expect for EL and the UK for whom 2010 values are used. The mean value
in 2012 for each indicator is that of the 2007 scores in order to be able to compare the 2012 scores with those of 2007. For 2012 ALMP expenditure 2011 values used
for CY, ES, IE, LU, MT and PL, and 2010 values used for EL and the UK. For EPL in 2007 for EE, LU and SI, 2008 values were used.
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5. THE ROLE OF CIVIL
JUSTICE AND OTHER
LITIGATION

This section looks at the effectiveness
and efficiency of civil justice in ensur-
ing the enforcement of labour law and
de facto EPL. It looks at length of trials
as an indicator of the efficiency of civil
and commercial justice. It then tries to
establish some correlations between
EPL indicators and indicators of effi-
ciency of civil justice. Using regression
analysis it looks at the role EPL plays
in job finding and separation (dis-
missal) controlling for the efficiency of
civil justice.

The role of civil and administrative
courts, labour courts and other judicial
entities in settling civil and commercial
disputes and employment law disputes
in particular is an important aspect of
the enforcement of legislation. Judicial
effectiveness and efficiency can have
an important role in ensuring the de
facto flexibility and protection pro-
vided by labour law and contractual
arrangements. They can contribute to
job creation.

Specific EPL features are the outcome
of different legal and institutional tradi-
tions. Countries with civil and common
law traditions provide employment pro-
tection in different ways. In the former,

EPL tends to be regulated by law, while
in the latter it relies more on contracts
and private litigations. In common law
countries, courts have ample judicial
discretion as opposed to civil law where
procedural codes play a greater role.
The role of jurisprudence is relevant in
both as it may create a wedge between
de jure and de facto protection through
enforcement of the legislation and how
in practice tribunals handle labour dis-
putes. Moreover, EPL is an articulated
set of institutions enshrined not only in
law but also in collective and individual
labour contracts.

5.1. The efficiency of civil
justice and the enforcement
of EPL

The efficiency of civil courts is highly
heterogeneous across Europe. As the
2015 EU Justice Scoreboard (*°) and its
accompanying CEPEJ study (*) show, the
disposition time () of a litigious civil or

(“9)  COM(2015) 116 final.

(*) 2015 Study on the functioning of judicial
systems in the EU Member States, carried
out by the CEPEJ Secretariat for the
Commission. Available at http://ec.europa.eu/
justice/effective-justice/index_en.htm.

(*?)  The disposition time is an estimated
indicator of average trial length in days.
It is measured as the ratio between the
number of pending cases at the end of a
period and the number of resolved cases
during the period, multiplied by 365. It is a
proxy measure of the overall length of the
proceedings.
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commercial lawsuit in first instance var-
ied between 53 days in Luxembourg and
750 days in Malta in 2013 (Chart 9).

Similarly, the World Bank ‘time for
enforcing contracts’ indicator swung
between 300 days in Lithuania and
1 580 days in Greece in 2014 (**) (Doing
Business dataset; see Annex 4 for more
detailed information on these indicators).
Lorenzani and Lucidi (2014) present an
analysis of the determinants of different
trial lengths in Europe, including legal
origin and structural characteristics of
the legal systems.

Such heterogeneity has an impact on the
resolution of employment law cases. In
countries where EPL is strict and resolv-
ing such a case is lengthy, employers
will de facto face higher uncertainty and
costs than those foreseen in legislation.

(**)  While the disposition time is computed
through actual data provided by Ministers
of Justice, the World Bank indicator is based
on a survey among professionals, who are
asked to assess the time required for the
resolution of a standard commercial case
(in the capital city of each country — data
is only available for multiple cities for a
few countries). Accordingly, it only provides
an approximation of the actual average
disposition time (although the two indicators
are significantly correlated). However, it
has the advantage of a yearly update and
enhanced coverage (all EU Member States
are included). This indicator is computed
through a different methodology which
takes into account further instances beyond
the first one, which explains the longer
estimated trial length on average.
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Chart 9: Disposition time for civil and commercial litigation

Source: CEPEJ and EU Justice Scoreboard.

1000
900 m 2006
2008
800 = 2010
w 2012
, 700 = 2013
g
S 600
‘s
> 500 R N |
3
£ 400
Z
300 1 1
200
100
0 ]ii]l T T
T R D AN P W DX W @ S A

Chart 10: EPL and civil justice efficiency indicators, 2008 and 2013
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This is especially the case for courts’
decisions on unfair dismissal, namely
in countries where the reinstatement of
dismissed workers is possible (e.g. Boeri

et al, 2013).

Exploring the correlation between EPL
and civil justice efficiency indicators can
provide interesting insights into the occur-
rence of these patterns. As comparable

cross-country information about the time
needed to resolve employment cases is
not available, the chapter uses the above-
mentioned Commission/CEPEJ and World
Bank indicators (referring to both civil
and commercial lawsuits) as proxies. It is
assumed that the duration of employment
law cases is distributed similarly to the
average duration of civil and commercial
cases (of which they constitute a subset) in
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a given country (*4). The stringency of EPL is
measured with the OECD EPL indicator for
permanent contracts, including additional

(*)  Note that this chapter uses only information
on time costs. Statistical information about
the monetary cost of litigation is rather
limited. The World Bank collects information
on average court and attorney fees but for a
standard commercial case, not employment
law cases, and fees might be very different

in the context of labour law. Therefore, the
trial length or time cost is considered a better
proxy for judicial efficiency in a given country.
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Chart 11: EPL and employment litigation, 2013

(OECD EPRC index, see Table 2).
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Chart 12: EPL and WEF hiring and firing practices indicator, 2013
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requirements for collective dismissals
(temporary contracts being less suscepti-
ble, by nature, to litigation).

A positive and statistically significant cor-
relation between EPL stringency and trial
length (measured using both available
indicators) emerged in 2008 (Chart 10).
This suggests that, at the beginning of
the crisis, higher stringency of EPL went
hand in hand with a longer time to resolve
disputes, causing extra costs stemming
from the judicial system in countries with
already strict dismissal regulation.

By 2013 the relation between EPL and
trial length becomes much weaker.
Labour market reforms reducing the
stringency of EPL for permanent work-
ers have been implemented in several
countries with a trial length above the
average. By contrast, trial length has
generally increased during the crisis,

including in some countries with low EPL
such as Finland and Ireland.

Several countries with efficient civil justice
systems present an EPL index above the
average, most notably Germany. Whether
this combination of high EPL and efficient
resolution of disputes can lead to favour-
able labour market outcomes is a relevant
question, as it would suggest that lengthy
and uncertain judicial procedure creates a
wedge between de jure and de facto EPL.
An econometric preliminary analysis will
be done in the next section.

Structural factors such as legal origin
might jointly influence both EPL and
the efficiency of resolving disputes.
According to some literature on the eco-
nomic outcomes of different legal sys-
tems (e.g. La Porta et al., 2008), common
law regimes are more business-friendly
and less prone to rent-seeking behaviour
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than civil law regimes, based on detailed
civil codes. As such, they would result
in quicker enforcement of contracts and
less burdensome legal procedures.

Similar reasoning applies to EPL.
According to Venn (2009) who looks at
OECD countries, the EPL index is lower
on average in common law countries
than in civil law ones, with countries
based on German or Scandinavian sys-
tems in between. However, this is likely
to become less relevant over time as
there is an ongoing convergence process.
Since the 1990s civil law countries have
reduced the strictness of EPL, while com-
mon law countries have remained gen-
erally stable (if not slightly increasing).

5.2. EPL and employment
litigation

There is a positive relationship between the
stringency of EPL and the number of incom-
ing labour cases as a proportion of total
employees (Chart 11, based on employment
cases data from the European Labour Law
Network of experts(*)). On average, coun-
tries with a more rigid and complex set of
labour rules are characterised by a higher
propensity to bring employment cases to
court (similar results are presented in Venn,
2009). However, there are a non-negligible
number of countries where, in spite of strict
EPL, bringing employment cases to court
is quite rare. This is typically the case of
Member States where alternative dispute
resolution mechanisms (e.g. mediation)
effectively reduce litigation, and/or where
employment law cases are resolved within
the framework of collective agreements
(typically in Scandinavian countries).

5.3.  Civil justice efficiency
and perceived EPL

The efficiency in resolving employment
law cases might influence the perception
stakeholders have about the stringency
of labour legislation in a given country.
That is, countries with a relatively low
stringency of EPL but with inefficient res-
olution of such cases might be perceived
as characterised by more rigid labour

(**)  The European Labour Law Network (ELLN),
composed of 31 labour law experts, is the
European Commission’s official advisory
board on issues relating to individual
and collective employment and labour
law. Experts were requested to provide
recent statistical data on labour litigation
at national level. As an outcome of the
request, figures on incoming labour cases
(or, alternatively, for resolved cases) are
available for all Member States but 6 (AT,
BG, CY, EL, HR, MT).
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markets than countries with relatively
high EPL but more efficient resolution
of cases.

The World Economic Forum provides
an indicator of perceived EPL. This
indicator, based on a survey of busi-
ness leaders in the framework of the
Global Competitiveness Report, ranks
employers’ perception about flexibility
in hiring and firing practices on a scale
between 1 (more rigid) and 7 (less rigid).
This indicator negatively correlates with
the OECD EPL index for permanent
contracts (including additional require-
ments for collective dismissals) in 2013
(Chart 12). Nonetheless, there are some
cases where employers’ perception dif-
fers from what could be expected by
looking at the actual stringency of labour
market regulation, as measured by the
OECD. Efficiency in resolving employ-
ment law cases may be one reason for
this discrepancy.

In order to test this hypothesis, a sim-
ple regression is done which regresses
the WEF ‘hiring and firing practices’
indicator on the OECD EPL indicator
for permanent contracts, the World
Bank ‘time for enforcing contracts’
indicator, and year dummies, over the
2008-2013 period. The time needed
for enforcing contracts entails a
negative and statistically significant
(though small in magnitude) effect
on the perceived flexibility of hiring
and firing (Table 5). Taking lItaly as
an example, the estimated coefficient
would imply that halving the time for
resolving civil disputes (from 1 185
to 593 days) would be related to an
increase in the WEF indicator by 0.32
(i.e. by 12 9%, considering an average
level of 2.66 over the period).

Table 5: Determinants of WEF ‘hiring
and firing practices’ indicator

EPL for permanent

workers 5250
1 (0.136) 1
‘ Time fé)ornetrrl;t():{cmg a ‘ -0.00054* ‘
3 | (0000186) |
Constant 6.838*
1 (0.366)
; Year dummies 1 Yes 1
| Obs. | 128 |
R-squared 0.489

Notes: OLS regression. Standard errors
in parentheses.

* All coefficients significant at 5% level.

Chart 13: Job finding rate and strictness of EPL: 2003-2007 vs. 2008-2013
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5.4. Impact of EPL on job
finding and separation rates:
the effectiveness of the
judicial system

EPL generally comprises both a trans-
fer (e.g. severance payments from the
employer to the employee) and a dead-
weight loss (notably procedural costs, long
disputes in courts). While the deadweight
loss component inevitably raises effective
labour costs, thereby weighing not only on
dismissal decisions but also on hiring (“6),
the transfer component of EPL may be
neutral provided that real wages are suf-
ficiently flexible to compensate for the
insurance element involved (e.g. Bertola
and Rogerson, 1997).

Strict employment protection affects the
adjustment capacity of labour markets,
and may hamper structural change.
EPL reduces the likelihood that jobs are
destroyed in the presence of shocks,
but, by raising the effective cost of
employment, it also dampens job crea-
tion. Lower job destruction coupled with
reduced creation (lower flows in and out
of firms) is likely to translate into longer
unemployment spells or into greater
labour market segmentation, resulting
from a high share of fixed-term jobs.
In countries with strict EPL, unemploy-
ment can become permanent after a
deep recession. Moreover, the design of
employment protection, with notice and
severance pay that usually rises with
tenure, can also influence the composi-
tion of the employed and unemployed at
given employment and unemployment
levels (Bertola et al., 2007).

(*)  The latter is due to the fact that the firm
incorporates potential future dismissal costs
in the hiring decisions.
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Job market flows

Economic theory suggests that employ-
ment protection reduces both job separa-
tions and hiring. By increasing the firing
costs borne by firms, EPL also reduces
the present value of a filled job for the
employer, thereby leading to lower job
creation (Mortensen and Pissarides, 1994;
Bertola, 1999; Garibaldi, 1999).

Chart 13 provides a visual description of
the relation between the EPL index for
regular contracts and the job finding rate.
A similar relation is also observed for the
separation rate. The job finding and sepa-
ration rates are also positively related with
the index for temporary contracts.

Table 6 shows cross-country regressions
of the job finding and separation rates on
various components of the overall EPL index,
controlling for common aggregate shocks. As
suggested by theoretical models, restrictive
legislation for individual and collective dis-
missals (i.e. stricter additional requirements
in case of collective dismissals) reduces both
job finding and separation rates and leads to
longer spells of unemployment. Strict legis-
lation on temporary contracts is associated
with higher finding and separation rates, but
the effect is imprecisely estimated and it
cannot be excluded that it is zero. The dispo-
sition time and the time to enforce contracts
are alternative measures of the effective-
ness of settling employment law cases.

Countries are distributed according
to whether the disposition time (col-
umns 2-3) or the time to enforce contracts
(columns 4-5) is above or below the respec-
tive median times. The estimate suggests
that EPL has a stronger negative effect on
job finding rates in countries where it takes
a long time to resolve a case. It also means
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Table 6

Effect of EPL on job finding rates: EU countries, 1997-2013

: . Full sample (1)
: Explanatory variables :

Overall EPL
sub-indicators

EPL on regular

contracts -L57%
[0.45]
otemom o
; ; [0.49]
Fpleie | g
: [0.52]
R-squared 0.27

Observations 276

Disposition time
below median (2)

Disposition time
above median (3)

189 : 233
[2.63] : [087]
041 : 138
[1.42] | [1.03]
148 : 263"
[1.63] : [0.93]
013 : 058
72 54

Time to enforce
contracts above

Time to enforce
contracts below

median (4) : median (5) :
-038 -153
[121] [087] |
031 083
[0.68] (1.11] |
-191% 2,03
[0.53] : [1.11] :
036 | 031 !
106 110

Estimation method: cross-section regression including year effects. Unbalanced panel; heteroscedastic and cluster robust standard errors in brackets.
* Statistically significant at 10% level ** Statistically significant at 5% level *** Statistically significant at 10% level

Effect of EPL on job separation rates: EU countries, 1997-2013

Dependent variables Full sample (1)

Explanatory variables

Overall EPL
sub-indicators

EPL on regular

contracts 013
; ; [0.05]
oy o
3 3 [0.07]
nolene | i
b 1 [0.045]
3 R-squared 1 021

Observations 276

Disposition time
below median (2)

Disposition time
above median (3)

-0.23 -0.19
[0.18] [0.13]
-0.03 0.25
[0.06] [0.25]
-0.21* -0.16"
[0.11] [0.08]
0.35 0.27
72 54

Time to enforce
contracts above

Time to enforce
contracts below

median (4) : median (5) :
0.007 -0.26™
[0.11] [0.11]
001 030"
[0.04] : [0.15] :
-0.19" -0.16
[0.05] 3 [0.11] :
058 : 038 !
106 110

Estimation method: cross-section regression including year effects. Unbalanced panel; heteroscedastic and cluster robust standard errors in brackets.
* Statistically significant at 109% level ** Statistically significant at 5% level *** Statistically significant at 10% level

that reforms to reduce firing costs have
a stronger positive impact on job finding
rates in countries where the effectiveness
of the judicial system is relatively low.

For example, the EPL index for Sweden
and Slovenia was about 2.6 (slightly above
the median of 2.4 and the average of 2.5)
in 2013. In Sweden, however, the time to
enforce contracts (disposition time) is one
quarter (about half) that of Slovenia, which
implies ceteris paribus that the job finding
rate is at least between 1 and 2 percentage
points above that of Slovenia. Conversely
a reduction in the EPL indicator for both
countries of a magnitude comparable to that
observed for Slovenia in 2014 (i.e. from 2.6
to 2.2) would be accompanied by an increase
in the finding rate in Slovenia by 0.6 percent-
age points but no major change in Sweden.
Job separation rates give similar findings.

These results provide initial evidence in
favour of the hypothesis that inefficient

civil justice adds up to strict EPL as a rea-
son for subdued employment flows in a
given country. Increasing EPL on regular
contracts (e.g. by strengthening dismissals
regulation) would imply a reduction in both
job finding and separation rates (the lat-
ter only statistically significant when using
World Bank data) in countries with exces-
sive trial length, which in turn is related
to higher uncertainty in the resolution of
employment law cases.

Further analysis would be needed to inves-
tigate more in-depth the magnitude of the
interaction effect between EPL and trial
length, as well as to check the impact of
further explanatory variables such as the
monetary cost (for employers and employ-
ees) of bringing an employment case to
court. Moreover, it is important to note that
while EPL reforms are expected to increase
labour market dynamics, i.e. entry and exit
into and from employment, in the presence
of weak labour demand the entry dynamics
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may be more modest. More generally, this
points to the importance of distinguishing
between the short and long-term effects
of EPL reforms, as in the short-term the
outcomes may be influenced strongly by
the current economic and labour mar-
ket situation.

6. HEALTH AND SAFETY
AT WORK — HOW IT CAN
SUPPORT BETTER JOBS,
PRODUCTIVITY
AND GROWTH

This section provides a general over-
view of the recent developments in the
EU in area of occupational safety and
health (OSH), in particular concerning
the implementation of the EU Strategic
Framework on Health and Safety at Work
2014-2020, the ex-post evaluation of
24 EU OSH directives, tackling demo-
graphic change and protection of workers
from the risks to chemicals.
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Health and safety at work is one of
the EU’s longest standing priorities in
the social field. As a result, a broad
strategic policy framework has been
developed in this area including a
comprehensive body of EU legisla-
tion (*’) and a series of action plans
and strategies contributing to safer
and healthier work environment for
over 217 million workers across
Europe. Risk prevention and health
protection at the workplace benefits
not only workers but also contributes
to Member States’ productivity and
competitiveness, and improves the
sustainability of their social protec-
tion systems. These economic and
social benefits of public policy on
health and safety at work are well
documented in terms of positive
impact on growths and productiv-
ity, and reduction of accidents and
illnesses. Investment in improving
health and safety at work contributes
to better jobs and hence workers’
wellbeing, and is also cost effective
producing high ratios of return, aver-
aging 2.2, and in a range between
1.29 and 2.89.

Despite the significant reduction in acci-
dents and better prevention in the EU
there is no time to rest on laurels as
new challenges caused by, for example,
the changing world of work and the use
of new technologies, and existing OSH
issues need to be dealt with.

(*) A non-exhaustive list of examples includes:
- Regulation No 561/2006 of the European
Parliament and of the Council of 15 March
2006 on the harmonisation ofcertain
social legislation relating to road transport
and amending Council Regulations
(EEC) No 3821/85 and (EC) No 2135/98
and repealing Council Regulation (EEC)

No 3820/85 (on rest periods).

- Regulation 1899/2006 of the

European Parliament and of the Council

of 12 December 2006 amending

Council Regulation (EEC) No 3922/91

on the harmonisation of technical
requirements and administrative procedures
in the field of civil aviation (dealing with rest
requirements, fatigue).

- Council Directive 92/29/EEC

of 31 March 1992 on the minimum safety
and health requirements for improved
medical treatment on board vessels.

- Directive 2002/44/EC of the European
Parliament and of the Council of

25 June 2002 on the minimum health

and safety requirements regarding the
exposure of workers to the risks arising from
physical agents (vibration) (16" individual
Directive within the meaning of Article 16(1)
of Directive 89/391/EEC).

— Directive 2003/10/EC of the European
Parliament andof the Council of 6 February
2003 on the minimum health and safety
requirements regarding the exposure of
workers to the risks arising from physical
agents (noise) (17" individual Directive
within the meaning of Article 16(1)

of Directive 89/391/EEC activities).

6.1. Implementation

of the EU Strategic
Framework on Health and
Safety at Work 2014-2020

The recent Strategic Framework
for Health and Safety at Work
2014-2020(*8) aims at ensuring that
the EU continues to play a leading role
in the promotion of high standards
for working conditions both within the
European Union and internationally. In
line with the Europe 2020 Strategy, it
contributes to improving job quality
and job satisfaction, while improving
the competitiveness and productivity
of European companies.

In particular, the Strategic Framework
identifies key challenges and strategic
objectives for health and safety at work,
together with actions and instruments to
address and achieve them.

The three major challenges are: 1) to
improve implementation of existing
health and safety rules, in particular
by enhancing the capacity of micro and
small enterprises to put in place effective
and efficient risk prevention measures;
2) to improve the prevention of work-
related diseases by tackling new and
emerging risks without neglecting exist-
ing risks; 3) to take account of the ageing
of the EU’s workforce.

The Strategic Framework sets out a
foundation for action, cooperation and
exchange of good practice to improve
health and safety at work in the EU. The
commitment of all relevant stakehold-
ers such as national authorities, social
partners and EU institutions is vital
for successful implementation of this
Framework, the adoption of which has
already triggered a very constructive and
positive dynamics as regards OSH.

Some Member States are already
reviewing their own national strategies
in light of the EU Strategic Framework, in
consultation with relevant stakeholders,
including their national social partners.
Other EU institutions, such as the Council,
the European Economic and Social
Committee and the Committee of the
Regions have adopted conclusions and
opinions on it. The European Parliament
is currently working on its feedback to
the Strategic Framework. Specialised

(*)  http://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:52014DC0332.
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committees such as the Advisory
Committee on Safety and Health at
Work and Senior Labour Inspectors
Committee, as well as European Agency
for Safety and Health at Work have
aligned their work plans to target their
actions in support of the implementa-
tion of the Strategic Framework. At the
same time, the Commission is taking
actions such as developing an EU OSH
information system and providing tools
to support OSH risks management. All
these joint efforts will contribute to EU
workers health, safety and wellbeing and
also will boost its growth, productivity
and competitiveness.

The Strategic Framework will be reviewed
in 2016 in the light of the results of the
ex-post evaluation of EU OSH directives
and progress on its implementation.

6.2. Ex-post evaluation
of 24 EU health and safety
at work directives

In line with the objectives of the EU OSH
Strategic Framework the Commission
is currently carrying out a full ex-post
evaluation of EU health and safety leg-
islation, which includes specific consulta-
tions with social partners.

Pursuant to Framework Directive
89/391/EEC, the Commission is commit-
ted to evaluating virtually the entire body
of the EU OSH legislation (24 Directives).
The evaluation is listed in the REFIT pro-
gramme and it covers relevance, effec-
tiveness and coherence of the legislation
as well as administrative burdens. Due to
its broader scope and specific regulatory
regime under the Framework Directive,
the ex-post evaluation aims at a wider
evaluation of the legislation including in
terms of benefits, of research and new
scientific knowledge.

The Commission will present the results
of the evaluation and provide, where
appropriate, suggestions on how to
improve the functioning of the EU OSH
regulatory framework. The Commission
document will be based, on the one hand,
on national implementation reports
provided by Member States, and on the
other hand on the outcomes of a pre-
liminary report set out by an independ-
ent external contractor. In addition, the
Commission will use the experience it
has gained from monitoring the trans-
position and application of the directives
in the Member States.
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6.3. Addressing the
ageing of the EU workforce

Europe is facing a demographic change
with working-age population shrinking
and a number of older people rising. In
this context, health and safety at work
of the ageing workers has been identi-
fied by the EU OSH Strategic Framework
2014-2020 as one of the key challenges
in this area.

An opinion poll carried out by the
European Agency for Safety and Health
at Work (EU-OSHA) (“°) shows that a large
majority of EU citizens think that good
health and safety practices are very
important to help people work for longer
before they retire. On the other hand,
the results of Eurobarometer survey
indicates that only three in ten workers
(319%) say there are measures to adapt
their workplace for older people (*°).
Thereby, there is a clear need for action.

In this respect, the EU OSH Strategic
Framework sets the improving health
and safety of older workers as one of
its key strategic objectives and proposes
concrete actions to address this issue
including: identification and exchange of
good practice on ways to improve OSH
conditions for older workers; promo-
tion of rehabilitation and reintegration
measures and; raising awareness and
sharing information and tools through
the Healthy Workplaces Campaigns (°*)
coordinated by EU-OSHA.

Furthermore, EU-OSHA carries out, on
behalf of the Commission, the European
Parliament’s pilot project on health and
safety of older workers running from
2013 until the end of 2015. It is investi-
gating OSH policies and initiatives taken
and tools available at the EU, national,
intermediaries and company level. It
aims to assess the prerequisites for OSH
strategies and systems to take account
of an ageing workforce and ensure bet-
ter prevention for all throughout working
life. The project will provide and share
examples of successful and innovative
practices. In doing so, the work aims to
highlight what works well, what needs
to be done or prioritised and to iden-
tify the main drivers and obstacles to

(*%)  EU-OSHA, Opinion poll, 2012, https://osha.
europa.eu/en/priority_groups/ageingworkers.
(*°)  Eurobarometer, 2014 http://ec.europa.eu/
public_opinion/flash/fl_398_sum_en.pdf.
(*!)  EU-OSHA Healthy Workplaces
Campaigns https://osha.europa.eu/en/
healthy-workplaces-campaigns.

effective implementation of policy ini-
tiatives in this area. A great deal of the
produced information will be used by
the next Healthy Workplaces Campaign
2016-2017 on ageing workers in its
awareness raising activities and when
sharing good practice.

Joint efforts are needed to better protect
each and every worker in Europe and to
make sure that ageing people not only
work in healthy and safe conditions, but
also enjoy their retirement afterwards
in good health.

6.4. Protection of workers
from the risks related

to chemicals: new term

of office of the Scientific
Committee on Occupational
Exposure Limits (SCOEL)

A new term of office has commenced on
14 April 2015 with a new membership of
the Scientific Committee on Occupational
Exposure Limit Values to Chemical
Agents (SCOEL). 21 members from the
EU were selected solely on the basis of
their scientific excellence and experi-
ence on the subject. The Committee will
be of key importance to providing the
European Commission on request with
dedicated recommendations and opin-
jons regarding occupational exposure
limits and related issues.

The prevention of occupational risks
related to chemicals is covered by two
key Directives among the group of 24
mentioned above: the Chemical Agents
Directive (CAD)(°?) and the Carcinogens
and Mutagens Directive (CMD) (*%).

Both Directives establish Occupational
Exposure Limit values, which are air-
borne concentrations of chemicals that
should not be exceeded in the workplace
in order to protect the health of workers.
They constitute to be an important and
specific tool for risk assessment and risk
control in the workplace, and therefore,
they facilitate the compliance with the
provisions contained in the Directives.

Occupational limit values should be
based in the latest available scientific
data by means of an independent sci-
entific assessment. For this purpose,
the Commission has established and
has been operating over the last two

(°?) 0JL131,55.1998,p. 11.
(%3)  0JL229,29.6.2004, p. 23.
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decades the SCOEL. On the basis of
this evaluation and after having con-
sulted the relevant stakeholders, the
Commission proposes limit values at
European level that are further trans-
posed into national limit values at
Member States level. The process of
setting up occupational limit values
at EU level constitutes a good exam-
ple of evidence-based policy making,
and how scientific knowledge is used
to improve the health protection of
European workers.

The mandate of SCOEL is to examine
available information on toxicological
and other relevant properties of chemi-
cal agents, evaluate the relationship
between the health effects of the
agents and the level of occupational
exposure, and when possible recom-
mend values for occupational expo-
sure limits which it believes will protect
workers from chemical risks. SCOEL
was first set up in 1995 and its mem-
bers were selected following an invita-
tion from the European Commission to
the Member States that requested the
nomination of suitable candidates in
their countries, although they acted as
independent experts and not as repre-
sentatives of their Member States. The
Commission Decision 2014/113/EU (>4)
establishes a new selection procedure
based in an open call for expression of
interest. This ensures transparency and
equal opportunities for highly qualified
and specialised scientific experts across
all the EU countries.

Following an open call for expressions
of interest (°°), members of SCOEL have
been selected and appointed in 2015
for a new term of office of three years.
All SCOEL members act as independent
experts and provide scientific knowledge
in the areas, inter alia, of chemistry, toxi-
cology, epidemiology, occupational medi-
cine and industrial hygiene.

7. SUMMARY
AND CONCLUSIONS

Labour legislation is seen as a key deter-
minant of job creation together with
other institutional, public administration
and product market conditions. Labour
legislation in the EU today is the result of
more than two centuries of history which
have shaped many of its dimensions,

()  0JL62 432014, p.18.
(%) 0J C373,21.10.2014, p. 14.
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with country differences in rules and pro-
cedures that reflect different legal and
institutional traditions (e.g. civil law vs.
common law differences). EU legislation
sets minimum standards in a number
of important areas, while promoting an
overall improvement in working condi-
tions and avoiding social dumping across
the EU.

Two theories for the existence of labour
law have been put forward. One explains
the existence of labour legislation in
relation to society’s goals of fairness
and ensuring a more equal distribution
of wealth, power and goods. The other
puts forward that labour legislation
exists to address market failures caused
by transaction costs and asymmetric
information, potential coercion and
opportunism by employers given the
potential incompleteness of contracts,
and the wish to promote efficiency and
competitiveness through a well-coor-
dinated and flexible division of labour.
In addition to these a theoretical justi-
fication based on rights, i.e. that labour
law in market economies is justified by
some more ‘forceful’ type of rights, has
been developed.

Labour legislation as a means to support
job creation must be analysed in con-
junction with the other determinants and
in view of continuous socio-economic
change. Socio-economic and structural
change (associated with technology, glo-
balisation, population ageing, greening
of the economy, equal opportunities...) is
changing the world of work. Technology
and globalisation can create opportuni-
ties with new products and markets but
also new working structures.

Technological innovation has the poten-
tial for developing safer production pro-
cesses and can help mitigate physical or
psychosocial barriers to labour market
participation of women, older workers,
those with family responsibilities and
disabled workers. It can allow for more
flexible working arrangements (in terms
of both time and place of work) allowing
a better fit between abilities and prefer-
ences and a better work life balance. The
more globalised world where even micro
companies have gone global requires
some additional flexibility in terms of
time and place of work for example.

Labour legislation often defines normal
working hours, rest days and place of
work. The question is whether more flex-
ibility in these aspects is needed in order
to allow for better reconciliation between
work, family and private life and encour-
age labour market participation of various
population groups, when the figure of the
employee working 9 to 5 for one employer
at the employer premises is becoming
less of a norm. The employment contract
has indeed become ever more varied to
adjust to new realities and various other
types of contracts cover what is in fact
the provision of work services. Ongoing
socio-economic and structural changes
can make a case for labour legislation to
be revisited and, as appropriate, updated,
clarified or just consolidated in view of the
new socio-economic realities.

The important question, of course, is
whether this wider range of contracts
may come at the expense of job quality.
Stable and predictable work relation-
ships and in particular more permanent
types of contracts induce employers
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and employees to invest more in skills
and lifelong learning. They allow indi-
viduals to plan for their future by pro-
viding sustainable prospects of career
and earnings progression. In contrast,
more temporary contracts, especially
when unwanted by the worker, can lead
to low levels of training, low motivation,
low productivity, poor access to social
protection and in-work poverty.

As indicated in the 2016 AGS, the more
general move towards more flexible
labour markets should facilitate employ-
ment creation but should also be com-
bined with transitions towards more
permanent contracts. It should not result
in more precarious jobs but rather in a fair
balance between flexibility and security.

Does more employment protection
reduce job creation? The answer is: it all
depends. The chapter suggests that EPL
must be seen in relation to other dimen-
sions and notably the effectiveness of
judicial systems. While EPL can have an
impact on the job finding and separa-
tion rates, the analysis suggests this
can be mediated by the effectiveness
of the judicial system. Initial analysis
indicates that an inefficient civil justice
system can add up to strict employment
protection legislation as a reason for
subdued employment flows in a given
country. Excessive trial length, which in
turn is related to higher uncertainty in
the resolution of employment law cases,
combined with strict employment pro-
tection for regular contracts can reduce
job finding and separation rates. In other
words, less efficient civil justice puts a
wedge between the de jure legislation
and the de-facto.
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ANNEX 1: OVERVIEW OF EU LABOUR LAW

Table 7: Overview of EU labour law

. Short summary : Directive Title 1
| Working conditions - Individual rights
i Information . Council Directive 91/533/EEC | This Directive establishes the employer’s obligation to inform employees of the
+ on individual . of 14 October 1991 on . conditions applicable to the contract or employment relationship. It aims to provide
3 employment an employer’s obligation employees with improved protection, to avoid uncertainty and insecurity about the
' conditions ' to inform employees of ' terms of the employment relationship and to create greater transparency on the
! ' the conditions applicable ' labour market. The Directive states that every employee must be provided with a
1 . to the contract or . document containing information on the essential elements of his/her contract or
employment relationship. employment relationship.
i Health and . Council Directive . This Directive aims to ensure that workers on fixed-term and temporary contracts
' safety in fixed | 91/383/EEC of 25 June ' are afforded the same level of protection, including in the area of health and safety,
' term and 11991 supplementing the ' as that of other workers. In particular, Member States may prohibit the use of
' temporary ' measures to encourage ' temporary workers to perform tasks that are particularly dangerous, especially work
. employment . improvements in the | requiring special medical surveillance. Where Member States do not use this option,
. safety and health at work ' they must ensure that all workers who are called on to perform work requiring
of workers with a fixed- special medical surveillance have access to this.

' duration employment !
. relationship or a temporary |
3 employment relationship. ‘

Young people at : Council Directive 94/33/EC . The Directive on the protection of young people at work is partly a health and safety

work of 22 June 1994 on the measure and partly a human rights measure, prohibiting child labour and protecting
' protection of young people :young people’s education and development. The main points of the Directive are
, at work. 1 as follows.

- The minimum working age must not be lower than the age when compulsory
schooling ends, or 15 years in any event. Exemptions are possible, for example for
children aged at least 14 on work-experience schemes, and for those aged at least
13 performing light work.

- Employers must take special measures to protect the safety and health of
young people (those under the age of 18), in areas such as the physical work
environment, work organisation, training, and health monitoring.

- Young people must be protected from risks to their safety, health and
development arising from their lack of experience, risk-awareness or maturity.
They must not do work that is harmful or beyond their capacity.

- Adolescents aged 15 to 17 must not generally work more than 8 hours a day
and 40 hours a week. Stricter limits apply to under-15s, where they are allowed
to work.

- Young people must not generally perform night work.

- Adolescents must have a daily rest period of at least 12 consecutive hours. Where
under-15s work, their daily rest period must be at least 14 consecutive hours.

- Young people must generally have a minimum weekly rest period of 2 days,
consecutive if possible.

- Where their daily working time exceeds 4.5 hours, young people are entitled to a
rest break of at least 30 minutes.

Posting of . Directive 96/71/EC of the . The Directive seeks to ensure that transnational service provision occurs

' the Council of 16 December : to protect businesses’ basic internal market freedom to provide services in other

1 1996 concerning the posting | Member States and to prevent social dumping. Therefore, when companies send

. of workers in the framework ' their employees temporarily to other EU countries to provide services, the directive
' of the provision of services. gives these workers the basic employment rights that apply in the country to which
' they are posted. These relate to:

.+ maximum work periods and minimum rest periods;

'+ minimum paid annual holidays;

- minimum rates of pay - though it should be noted that the Directive does not

' oblige Member States to set minimum wages if they do not already exist in the

. country in question;

- the conditions for hiring out workers, in particular by temporary work agencies;

'« health and safety;

1« protection for pregnant women, women who have recently given birth, and minors;
.+ equal treatment and non-discrimination.

Posting of . Directive 2014/67/EU of the | The Posting of Workers Enforcement Directive aims to safeguard respect for posted
workers European Parliament and workers’ rights in practice and strengthen the legal framework for service providers.
' of the Council of 15 May ' In particular, the Enforcement Directive:

' 2014 on the enforcement

. of Directive 96/71/EC

' concerning the posting of

3 workers in the framework of
' the provision of services and
. amending Regulation (EU)
'No 1024/2012 on

' administrative cooperation

: through the Internal Market
. Information System (‘the IMI
' Regulation’) (Text with EEA

' relevance).

- increases the awareness of workers and companies about their rights and
obligations as regards the terms and conditions of employment;

- improves cooperation between national authorities in charge of posting (obligation
to respond to requests for assistance from competent authorities of other
Member States — a 2 working day time limit to respond to urgent requests for
information and a 25 working day time limit for non-urgent requests);

- clarifies the definition of posting so as to increase legal certainty for posted
workers and service providers, while at the same time tackling ‘letter-box’
companies that use posting to circumvent the law;

- defines Member States responsibilities to verify compliance with the rules laid
down in the 1996 Directive (Member States designate specific enforcement
authorities responsible for verifying compliance; and Member States where service
providers are established need to take necessary supervisory and enforcement

workers European Parliament and of in a fair competitive environment and respects workers’ rights. It aims both
| measures).
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. Short summary ! Directive Title |
. Part-time work | Council Directive 97/81/EC | The Directives prohibit discrimination against workers in non-standard forms of
‘ of 15 December employment: Part-time workers must not be treated, in terms of their employment
' 1997 concerning the ' conditions, less favourably than comparable full-time workers solely because they
: Framework Agreement on » work part time, unless different treatment is justified on objective grounds. Directive
. part-time work concluded + 98/23/EC is an extension of Directive 97/81/EC on the framework agreement on
by UNICE, CEEP and the part-time work concluded by UNICE, CEEP and the ETUC to the United Kingdom of
' ETUC. Council Directive ' Great Britain and Northern Ireland.

1 98/23/EC of 7 April 1998 on
. the extension of Directive

1 97/81/EC on the framework

' agreement on part-time

: work concluded by UNICE,

. CEEP and the ETUC to the
 United Kingdom of Great

' Britain and Northern Ireland.
. Note: based on EU social
partner agreement

Fixed-term work | Council Directive 1999/70/EC | The Directives prohibit discrimination against workers in non-standard forms of
. of 28 June 1999 concerning : employment: fixed-term workers must not be treated, in terms of their employment
3 the framework agreement on 3 conditions, less favourably than comparable ‘permanent’ workers solely because
' fixed-term work concluded ' they have a fixed-term contract or relationship, unless different treatment is
' by the ETUC, UNICE and CEEP.  justified on objective grounds.
. Note: based on EU social ‘
| partner agreement

Working time . Directive 2003/88/EC of the ' The EU working time Directive was primarily conceived as a health and safety
European Parliament and of measure, because factors such as excessive working hours, inadequate rest and
' the Council of 4 November ' unregulated night work have damaging health effects. The Directive’s main points
1 2003 concerning certain "are as follows.
. aspects of the organisation . Workers’ average weekly working time (including overtime) must not exceed
. of working time. 48 hours. Weekly hours may be averaged over a period of 4 to 12 months.
Countries have the option of exempting workers from the 48-hour maximum
working week, if workers agree to this individually.
- If their working day is longer than 6 hours, workers are entitled to a rest break.
- Workers must have a minimum daily rest period of 11 consecutive hours, and a
minimum weekly rest period of 35 hours.
- Workers have a right to paid annual leave of at least 4 weeks.
- Night workers must not generally work for more than 8 hours per shift on average,
! and must be subject to special health and safety protection.

. This Directive consolidates Directives 2000/34/EC and 93/104/EC. :
irective 2008/104/EC of the | The Directives prohibit discrimination against workers in non-standard forms of |
European Parliament and of employment. Temporary agency workers’ basic working and employment conditions

the Council of 19 November ! (those relating to pay, working time and holidays) must, during their assignment at

Temporary
agency work

2008 on temporary » a user undertaking, be at least those that would apply if they had been recruited
agency work. directly by that undertaking to do the same job.
Employer . Directive 2008/94/EC of the ' This Directive ensures payment of employees’ outstanding claims in the event
insolvency European Parliament and of of employer insolvency. It requires Member States to set up an institution to
' the Council of 22 October ' guarantee the payments. If an insolvent employer had activities in at least two EU
1 2008 on the protection of  Member States, an employee’s outstanding claims must be met by the institution in
employees in the event ' the Member State where the employee worked.

' of the insolvency of their :
 employer (Text with EEA ;

. relevance).
Working conditions - Sectorial
Maritime | Council Directive 1999/63/EC | Directive 2009/13 set up specific rules on working conditions for seafarers notably
transport of 21 June 1999 concerning defining either a maximum working time of 14 hours per day and 72 hours per
' the Agreement on the ' week, or a minimum rest time of 10 hours per day and 72 hours per week.

. organisation of working time | Directive 2009/13/EC amends Directive 1999/63/EC.
. of seafarers concluded by :
 the European Community
' Ship owners’ Associations :
' (ECSA) and the Federation '
. of Transport Workers’ Unions .
1in the European Union
' (FST). Council Directive :
| 2009/13/EC of 16 February |
1 2009 implementing the ;
' Agreement concluded by the !
' European Community Ship !
. owners’ Associations (ECSA) |
. and the European Transport
Workers’ Federation (ETF)
' on the Maritime Labour !
. Convention, 2006, and '
: amending Directive
1 1999/63/EC. :
. Note: based on EU social :
' partner agreement
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. Short summary . Directive Title :

. Civil aviation . Council Directive . This Directive set up specific rules in civil aviation such as a maximum annual
i 1 2000/79/EC of 27 November : working time of 2000 hours, including maximum flying time of 900 hours (from
2000 concerning the when the aircraft first moves from its parking position until it comes to rest in the
' European Agreement on the ' designated parking position and engines are stopped).
. Organisation of Working 1
. Time of Mobile Workers in 1
' Civil Aviation concluded by !
' AEA, ETF, ECA, ERA and IACA
' (Text with EEA relevance). !
. Note: based on EU social |
' partner agreement

Road transport | Directive 2002/15/EC of the | This Directive establishes minimum requirements in relation to the organisation
. European Parliament and of | of working time in order to improve the health and safety protection of persons
3 the Council of 11 March 2002 ‘ performing mobile road transport activities and to improve road safety and align
' on the organisation of the ' conditions of competition.
' working time of persons
. performing mobile road
transport activities.

Rail transport . Council Directive 2005/47/EC ' This Directive set up specific rules in cross-border rail services such as a maximum
of 18 July 2005 on the daily driving time of 9 hours on day shifts and 8 hours on night shifts, subject to a
' Agreement between the ' maximum of 80 hours’ driving time within 2 weeks.

' Community of European !
. Railways (CER) and the |
' European Transport Workers’ |
Federation (ETF) on certain
' aspects of the working ;
. conditions of mobile workers |
engaged in interoperable 1
cross-border services in the
' railway sector. !
. Note: based on EU social :
' partner agreement

Inland waterway : Council Directive 2014/112/EU | The Directive sets minimum rules on working time for passenger or cargo transport
transport of 19 December 2014  ships in inland navigation across the EU.

' implementing the European

. Agreement concerning certain

. aspects of the organisation

' waterway transport, concluded
' by the European Barge !
. Union (EBU), the European '
. Skippers Organisation (ESO) |
+ and the European Transport
' Workers’ Federation (ETF). !
. Note: based on an EU social :
| partner agreement) |

Working conditions - Collective rights

Collective . Council Directive . Collective redundancies are defined as a certain number of dismissals for reasons
redundancies 98/59/EC of 20 July 1998 not related to the individual workers concerned over a certain period. EU countries
ron the approximation may choose between applying the Directive to,:

' of the laws of the
. Member States relating
. to collective redundancies.

- over a period of 30 days, at least 10 redundancies in establishments employing
21-99 workers, redundancies affecting at least 10% of the workforce in
establishments employing 100-299 workers, and at least 30 redundancies in
establishments employing 300 or more workers; or

- over a period of 90 days, at least 20 redundancies, whatever the number of
workers employed in the establishment.

. An employer envisaging collective redundancies must consult representatives of the

workers in good time with a view to reaching an agreement. These consultations

'must, at least, cover ways of avoiding or reducing the redundancies, and of

; mitigating the consequences.

Directive 98/59 consolidates Directives 75/129/EEC and 92/56/EEC.

European . Council Regulation | This Statute allows companies incorporated in different Member States to establish
Company Statute (EC) No 2157/2001 themselves as a company under EU law by merging or converting into an SE, or
' of 8 October 2001 ' forming an SE holding company or an SE joint subsidiary, and to operate throughout
. on the Statute for ' the EU according to some unified rules.
a European company (SE).
European . Council Directive 1 The legislative framework also provides for the involvement of employees —
Company Statute 2001/86/EC of 8 October information and consultation, plus board-level employee participation in some
12001 supplementing the ' circumstances - in European companies. This Directive sets out to ensure that
: Statute for a European i the establishment of an SE does not entail the disappearance or reduction of
. company with regard to the ' practices of employee involvement existing within the companies participating in
' involvement of employees. the establishment of an SE. Companies participating in the formation of a European

' company must negotiate with the employees via a special negotiating body (SNB)
’ . made up of employee representatives. The negotiations are expected to result in a

+ of working time in inland
p . written agreement on the employee involvement arrangements.
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. Short summary ! Directive Title |
| Transfer of . Council Directive 2001/23/EC | The transfer of undertakings Directive protects employees’ rights in case of business
' undertakings of 12 March 2001 on the ' transfers. The key employment-protection provisions are as follows.

' approximation of the laws

' of the Member States

. relating to the safeguarding
of employees’ rights in

' the event of transfers of

. undertakings, businesses or
' parts of businesses.

- When an undertaking is transferred to another employer, the rights and obligations
arising from employment contracts or relationships must be transferred from the
‘old’ employer (the transferor) to the ‘new’ employer (the transferee).

- A transfer must not in itself constitute grounds for an employee’s dismissal by
the transferor or the transferee. However, this does not prevent dismissals for
economic, technical or organisational reasons.

! - After a transfer, the transferee must observe the terms of any collective

' agreement that applied to the transferor, until the agreement expires or a new one

' i comes into force.

This Directive consolidates Directives 77/187/EC.

. Information and | Directive 2002/14/EC of the ! It establishes a general framework setting out minimum requirements for the right
' Consultation of ' European Parliament and ' to inform and consult employees in undertakings or establishments within the
employees of the Council of 11 March European Community. Information and consultation are required on the following.

1 2002 establishing a general |- The recent and probable development of the undertaking’s or the establishment’s

. framework for informing and | activities and economic situation.

3 consulting employees in the - The situation, structure and probable development of employment within the

' European Community. undertaking or establishment and any anticipatory measures envisaged, in
particular where there is a threat to employment.

- Decisions likely to lead to substantial changes in work organisation or in
contractual relations. To avoid undue burdens on small and medium-sized
enterprises, the Directive applies only to undertakings employing at least
50 employees, or to establishments employing at least 20 employees, according
to the choice made by the Member State.

. purposes of informing and . This Directive recasts Directives 94/45/EC and 97/74/EC.

. Society (SCE). ; companies. It contributes to the development of the cross-border activities of |
' consulting employees. | 1

. European Council Regulation (EC) . Cooperatives wishing to engage in cross-border business may make use of the
Cooperative ' No 1435/2003 of 22 July Statute of European Cooperative Society (SCE) established by the Regulation. This

' Society (SCE) ' 2003 on the Statute for ' Regulation establishes a legal statute for a European Cooperative Society (SCE) and
. . a European Cooperative i guarantees equal terms of competition between cooperative societies and capital

' cooperative societies.

! ! ' The establishment of an SCE statute aims to encourage the development

' ' » of the internal market by facilitating the activity of this type of company at

; ; . European level. With the same aim, the Council adopted Regulation (EEC)

No 2137/85 relating to European Economic Interest Grouping and Regulation

! ! ' (EC) No 2157/2001 (see above) relating to a Statute for a European Company,

' ' » and Directive 2005/56/EC (see below) on cross-border mergers of limited

liability companies.

. European . Council Directive . This special supplementary Directive provides for the involvement of employees in
. Cooperative 1 2003/72/EC of 22 July . European Cooperatives. Information, consultation and in some cases, participation

3 Society (SCE) ‘ 2003 supplementing the ‘ procedures at transnational level are to be used whenever a European Cooperative
; ' Statute for a European 'is created. These procedures are established as a priority through an agreement.

! ' Cooperative Society with ' The arrangements for the involvement of employees (information, consultation and
b . regard to the involvement . participation) shall be established in every SCE.

of employees.

. Cross-Border . Directive 2005/56/EC of the | This Directive regulates cross-border mergers of limited-liability companies. It fills
' Mergers . European Parliament and of  an important gap in the European company law by setting up a simple framework

3 ‘ the Council of 26 October ‘ in which as a general rule each merging company is governed by the provisions of
! ' 2005 on cross-border 'its national law applicable to domestic mergers. The Directive responded to strong
!  mergers of limited liability | demand from businesses to facilitate cross-border mergers in the EU which had

1 . companies (Text with EEA . previously been impossible or very difficult and expensive; it aimed to reduce costs
relevance). and guarantee legal certainty for companies taking part in these procedures.

i European Works | Directive 2009/38 of the . European Works Councils are bodies representing the European employees of a
Council European Parliament and company. Through them, workers are informed and consulted by management

; ' of the Council of 6 May *on the progress of the business and any significant decision at European level

! 12009 on the establishment ! that could affect their employment or working conditions. Member States are to

b . of a European works . provide for the right to establish European Works Councils in companies or groups
council or a procedure in of companies with at least 1 000 employees in the EU and the other countries of

; 'a community scale group ' the European Economic Area (Norway, Iceland and Liechtenstein), when there are at
! ' of undertakings for the ' least 150 employees in each of two Member States.

108




CHAPTER 1.2: LABOUR LEGISLATION IN SUPPORT OF JOB CREATION

ANNEX 2: EMPLOYMENT
PROTECTION
LEGISLATION

Components of EPL

EPL consists of rules and procedures that
impose limits on the adjustment of the
workforce. It refers to provisions defining
the lawfulness of dismissal, formal and
procedural requirements to be followed
in case of individual or collective dismiss-
als, payments to workers for early con-
tract termination and penalties imposed
on unfair dismissal, hiring restrictions
(e.g. favouring specific groups of dis-
advantaged workers or limiting specific
types of contracts).

Individual dismissals,
regular contracts

EPL legislation generally contains a
number of conditions to be respected
by employers for dismissing workers.
Otherwise the dismissal is unfair, with
implications in terms of obligations for
the employer and rights to compensation
for the worker. The main aspects of EPL
for individual dismissals from regular
contracts are as follows.

Probationary period. During the trial
period both parties can terminate the
employment relationship at no cost.
Employers may favour long proba-
tionary periods as it is cheaper to
discourage less qualified applicants
from seeking jobs than to renegoti-
ate the contracts of workers who are
found to be unsuitable. However, to
avoid the risk of employers abusing
long trial periods, legislation may
establish maximum trial periods. In
some countries, temporary deroga-
tions from the maximum trial period
are allowed, most notably for work-
related training. In some cases, trial
periods include lower dismissal costs
at the beginning of the employ-
ment relationship.

Procedural requirements and notice
periods. Written notice may need
to be given prior to dismissal. Long
notice periods may have monetary
implications as they imply invol-
untary and possibly unproductive
employment. Failure to comply
with the notice period may give the
worker rights to compensation for
lost earnings. Notification time usu-
ally increases with job tenure. The

dismissal procedure may need to be
authorised or discussed with third
parties, such as unions or adminis-
trative authorities.

Reasons for individual dismissal. Most
regulations dealing with employment
termination impose an obligation on
the employer to justify the dismissal.
Dismissal may be justified: (i) on
disciplinary grounds or for personal
reasons, other than discrimination;
(i) on economic grounds (redundancy,
technological change, unsuitability
of the worker). While dismissals on
disciplinary grounds do not imply
compensation for the worker, dis-
missals on economic grounds may
imply compensation.

Role of judges. Valid reasons for dis-
missal and the discretion of judges in
questioning employers’ decisions vary
in national legislations. Valid reasons
for dismissal can be broadly defined,
allowing for a disparate range of
situations. Alternatively, they may be
very detailed, reducing the oversight
of judges over employers’ decisions.

Consequences of unfair dismissal. In
common law countries the law or col-
lective agreements often provide for
severance payments for employees in
case of dismissals without necessarily
requiring a justified economic reason
for the dismissal. In civil law coun-
tries, the legislation often prescribes
justified economic reasons. If such
reasons are not justified the employer
may have to reinstate the employee.
Similarly, a dismissal can be declared
without just cause and the court may
order the employer to reinstate the
worker. Monetary compensation as
an alternative to reinstatement may
exist, or either the employer or the
employee may choose the type of
sanction. In addition to reinstatement,
employers may have to pay damages
to employees for wage losses and the
unpaid social security contributions
for the period between the dismissal
and the judgment.

Design of severance payments.
Severance pay consists of a lump sum
payment to a worker who has been
involuntarily laid-off. Entitlement may
be enshrined in law or in collective
agreements. The payment may differ
according to the reason for dismissal
(justified or not justified). Severance
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payments for justified dismissals do
not exist in all countries, while for
unjustified dismissals they are usu-
ally an alternative to reinstatement.
The size of severance payments is
often linked to length of tenure and
the wage at the moment of dismissal,
and may be subject to a maximum
cap. The amount is negatively linked
to the length of notice given to the
dismissed employee.

Collective dismissals

Collective dismissal procedures are trig-
gered by the simultaneous dismissal for
economic reasons of a certain number of
employees. The legislation often defines
additional requirements for the employ-
ers in case of collective dismissals, in
view of the social implications arising
from the lay-off of a large number of
employees in a short period of time
and/or in a specific geographical area.
Compared with individual dismissals,
collective dismissals generally have to
fulfil additional procedural requirements
for the dismissal to be valid. Rules on
collective dismissals include the follow-
ing elements.

Definition of collective dismissal. The
legislation sets the minimum number
of workers (usually linked to the plant
size) to be dismissed in a given lapse
of time and location for the dismissal
to be considered as collective.

Procedural and notification require-
ments. Employers are required to con-
sult workers’ representatives when
contemplating collective dismissals to
find alternative solutions to dismiss-
als whenever possible. Employers are
also asked to notify public authori-
ties of the intention to make collec-
tive dismissals.

Criteria for selecting employees to be
dismissed. Transparent and non-dis-
criminatory criteria may be indicated
by law, in collective agreements, or
announced by the employer at the
moment of dismissal.

Implications of unfair collective dis-
missals. In most cases, severance
payments provided irrespective of
the specific reason for individual eco-
nomic dismissal are also due in case
of collective dismissal. Additional
monetary compensation (e.g. co-
financing of unemployment benefits)
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may have to be paid by the employer.
National legislation may provide for
other consequences for the non-
respect of procedural and notification
requirements for collective dismissal.

Legislation on fixed-term contracts

EPL legislation also provides for the con-
ditions under which fixed-term contracts
can be used and the main features of
such contracts. Employers may have an
incentive to use a series of fixed-term
contracts rather than regular contracts
to save on dismissal costs. The legis-
lation places constraints on the use of
such contracts with a view to preventing
discrimination against fixed-term work-
ers and possible abuse of fixed-term
contracts. Requirements generally con-
sist of pre-defined cases justifying the
use of fixed-term contracts and limits
on the number of renewals or the total
duration of accumulated contracts. The
most frequent reasons given in legisla-
tion for justifying the use of fixed-term
contracts are: coping with unexpected
fluctuations of demand; replacing per-
manent staff on holiday, maternity leave
or sick leave; hiring workers with special-
ised skills to carry out specific projects;
and start-up ventures implying risky and
uncertain returns.

Different types of contract reflect dif-
ferent needs for the use of temporary
labour. While permanent contracts usu-
ally have similar features within each
country, different types of temporary
work contract may exist to match
conditions for their use to the specific
needs. In the case of a very short-term
need to replace temporarily absent per-
manent workers, interim work is often
chosen because of relatively low proce-
dural costs.

Main features of EPL regulations
across EU countries (*°)

Where EPL differs most is in the arrange-
ments for individual dismissals from reg-
ular contracts. It differs not only in terms
of the degree of stringency but also in
the instruments used to protect workers
against dismissal. The main issues are:

(°6)  Information in this section is mostly based
on OECD http://www.oecd.org/lemployment/
emp/oecdindicatorsofemploymentprotection.
htm or ILO http://www.ilo.org/dyn/eplex/
termmain.home. Further information can
be found on the website of the European
Labour Law Network at http://www.
labourlawnetwork.eu/home/prm/52/%20
size__1/index.html.

Individual notice and dismissal.
Normally, procedures depend on
whether the reason for dismissal is
personal, due to the worker’s inca-
pacity or for disciplinary reasons, or
economic. Procedures may depend
on the type of worker, company size,
and trade union membership. In gen-
eral, personal dismissal procedures
tend to be lighter. In some countries
employers have to notify one or more
third parties (normally workers’ rep-
resentatives, the public employment
service, labour inspectorate or other
government authorities), perhaps at
the request of the employee, if they
intend to dismiss an employee. Apart
from notification, employers may also
have to justify dismissals to third par-
ties. Delays before notice can start
may exceed 1 month.

Definition of justified or unfair dis-
missals. In some countries fair dis-
missal is not defined restrictively
and unfair dismissals are limited
to cases which are not reasonably
based on economic circumstances or
on discrimination (e.g. Belgium, Czech
Republic, Denmark, Greece, Hungary,
Ireland, Italy, Poland, Slovakia,
Slovenia, the United Kingdom). In
some countries, dismissals are not
justified if they are not based on
an effective and relevant reason
(e.g. Finland, France). In addition, in
case of redundancy, dismissals are
considered as unfair if the employer
fails to take into account the specific
circumstances of dismissed work-
ers such as the social dimension
(e.g. France, Germany, Austria), ten-
ure (e.g. Estonia, Sweden) and family
responsibilities (e.g. Slovenia), or if the
dismissal aims to improve profits at
the expense of stable profits (France)
or because the employee wants to
make use of his/her rights to paren-
tal leave (the Netherlands). In some
countries, fair dismissal requires spe-
cific alternatives to redundancy to be
considered. These alternatives may
include retraining, rehabilitation and/
or a transfer of a worker to another
position in a firm (e.g. Austria, Finland,
Estonia, France, Germany, Sweden).

Trial period, notice period and sev-
erance pay. Monetary costs related
to dismissal depend on both the
length of the notice period and sev-
erance payments. In some countries
employers do not have to pay any
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severance payments but notice peri-
ods can be very long (e.g. Belgium,
Denmark, Finland, Sweden). In oth-
ers, severance pay is the main cost
of dismissal (e.g. Spain). Notice and
severance pay generally do not apply
during the trial period. The maximum
trial period in the EU spans from less
than 1 month to 12 months; in the
majority of countries it is between 3
and 6 months. Severance payments
are usually financed wholly by the
dismissing employer, but in some
countries severance payments are
shared among several employers. In
Austria for instance, severance pay-
ments are financed via a fund in the
name of the employee, which is port-
able across employers until it is used
up (dismissal or retirement) and to
which all employers in the career his-
tory of the employee contribute.

Compensation and reinstatement
if dismissal is unfair. In the case of
unfair dismissal, firms have additional
obligations to an employee. Normally,
a worker is entitled either to a mon-
etary compensation on top of what is
normally required for fair dismissals or
to be reinstated, and employers may
also have to pay the worker’s fore-
gone wages (‘back pay’). The regime
for reinstatement differs widely across
EU countries. In some cases reinstate-
ment is not foreseen (e.g. Belgium,
Finland) while in others the decision
about reinstatement is left to the
worker (e.g. Austria, Czech Republic).
Firms may have to bear additional
compensation in the absence of rein-
statement (e.g. Luxembourg, United
Kingdom). In some countries, firms
have to both reinstate a worker and
provide the salary due from the date
of dismissal to the date of reinstate-
ment — with back pay usually capped-
(e.g. Italy, Portugal).

There is less variation in terms of legis-
lation to deal with collective dismissals
across EU countries. There is a series of
common elements linked to the existence
of common EU principles to be followed
in case of collective dismissals enshrined
in EU Council Directives 75/129 and
98/59/EC.

Definition of collective dismissal.
National laws generally refer to the
minimum number of workers dis-
missed in a given period of time, most
often linked to firm or plant size.



http://www.oecd.org/employment/emp/oecdindicatorsofemploymentprotection.htm
http://www.oecd.org/employment/emp/oecdindicatorsofemploymentprotection.htm
http://www.oecd.org/employment/emp/oecdindicatorsofemploymentprotection.htm
http://www.ilo.org/dyn/eplex/termmain.home
http://www.ilo.org/dyn/eplex/termmain.home
http://www.labourlawnetwork.eu/home/prm/52/%20size__1/index.html
http://www.labourlawnetwork.eu/home/prm/52/%20size__1/index.html
http://www.labourlawnetwork.eu/home/prm/52/%20size__1/index.html

CHAPTER 1.2: LABOUR LEGISLATION IN SUPPORT OF JOB CREATION

Notification and consultation proce-
dures. In all EU countries, employers
are required to inform and con-
sult with workers’ representatives
when planning collective dismissals.
Consultation usually covers alterna-
tives to redundancy and ways to miti-
gate its effects. In many countries, the
employer is also obliged to draw up
a social plan that may comprise both
passive (subsidies to alleviate finan-
cial hardship) and ALMP (re-training).
All EU countries also oblige employers
to notify planned collective dismissals
to competent public authorities.

Dismissal selection and re-employ-
ment criteria. EU directives require
that employers notify workers’ rep-
resentatives of the criteria to be fol-
lowed for selecting employees to be
dismissed. Various countries have
also introduced mandatory criteria
to be followed as a protective meas-
ure for workers (e.g. Estonia, France,
Germany). In some countries, rules
must be followed for the reinstate-
ment of collectively dismissed work-
ers when employers begin hiring again
(e.g. Cyprus, Finland, Luxembourg,
Slovakia, Slovenia). In some countries
legally binding selection criteria for
dismissals coexist with priority rules
for re-employment (e.g. France, Italy,
Lithuania, the Netherlands, Romania,
Spain, Sweden).

Monetary costs. In most cases, the
same severance payments provided
for individual economic dismissal
are also due in case of collective

dismissal. In some countries, addi-
tional monetary compensation has
to be provided by the employer
(e.g. Belgium, Italy, Poland). In others,
specific provisions are contained in
the social plan (e.g. Austria, Germany,
Luxembourg, the Netherlands).

The regulation of fixed-term employ-
ment differs considerably across the
EU, in spite of the presence of common
EU principles. Following Council Directive
1990/70/EC on fixed term contracts, at
least one of three aspects of temporary
contracts are legally regulated: (i) rea-
sons justifying their use; (i) maximum
number of renewals (i.e. contracts with
the same firm); (iii) maximum dura-
tion of successive fixed-term con-
tracts. Different combinations of these
elements are regulated differently
across countries.

Reasons justifying fixed-term employ-
ment. There is no requirement to use
fixed-term contracts only in pre-
defined cases in Belgium, Germany,
Greece, Italy, the Netherlands, Poland
or the United Kingdom, while others
define only an objective for the exten-
sion of the first contract (e.g. Austria,
Hungary). In some countries specific
reasons for hiring on fixed-term
contracts are defined (e.g. Finland,
France, Romania).

Renewal of fixed-term contracts.
Some countries define a maximum
number of renewals of fixed-term
contracts (generally between 2 and
4) while in others there is no limit to
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how many times the same worker
can be offered a fixed-term con-
tract. In those cases, subsequent
renewals generally imply a conver-
sion to a permanent contract except
where there are objective reasons
(e.g. Austria, Denmark, Hungary,
Ireland). In some countries, limits on
renewal and the maximum cumula-
tive period of fixed-term contracts
depend on whether the use matches
pre-specified cases.

Maximum cumulative number of fixed-
term contracts. The cap on cumula-
tive maximum duration may be either
absent or very long (e.g. Austria,
Denmark, Finland, Poland, Estonia) or
rather short (between 2 and 3 years,
e.g. France, Luxembourg, or Belgium
if successive contracts are justified
by the nature of the work). Finally, in
Spain the maximum duration depends
on the type of temporary contracts
and may reach up to 4 years.

EPL index cross-country
comparisons for 2008 and 2013

Chart 14 below shows the dimensions
of EPL for regular contracts across EU
countries for 2013 and 2008. The radar
charts provide information about proce-
dural inconvenience employers encoun-
ter if they intend to dismiss a worker
(notification and notice period), trial
period, notice and severance payments
(for tenures up to 4 years and 20 years),
definition of unfair dismissals and their
conseqguences (monetary compensation
and reinstatement).
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Chart 14: Components of EPL index cross-country comparisons for 2008 and 2013

AT-2008 -- AT-2013 EU-2013 ‘
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals f . payments
e \ - at 4 years
Notice

Trial period (="

. and severance

payments
at 20 years
Difficulty of
dismissals
CZ-2008 -- (CZ-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of PN and severance
unfair dismissals ~ ~ _~~ payments
at 4 years
Notice

. and severance

Trial period
payments
at 20 years
Difficulty of
dismissals
DK-2008 -- DK-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals P _~ payments
at 4 years
y Notice

. and severance

Trial period
payments
at 20 years
Difficulty of
dismissals
EE-2008 -- EE-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals 3 P _~ payments
] ~> at 4 years
S Notice

Trial period

Difficulty of
dismissals

Source: OECD Employment Protection Database.

. and severance

payments
at 20 years

‘ BE-2008 -- BE-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals 3 _~ payments
at 4 years
. Notice

~_ and severance

Trial period >
payments
at 20 years
Difficulty of
dismissals
DE-2008 -- DE-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals payments
B at 4 years
Notice
Trial period ~_ and severance
payments
at 20 years
Difficulty of
dismissals
ES-2008 -- ES-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals 3 payments
at 4 years
Notice
Trial period ~~_ and severance
payments
at 20 years
Difficulty of
dismissals
FI-2008 -- FI-2013 EU-2013
Procedural
inconvenience
6
Notice
Consequences of and severance
unfair dismissals _~ payments
at 4 years
Notice
Trial period ~~_ and severance
payments
at 20 years

Difficulty of
dismissals

112




CHAPTER 1.2: LABOUR LEGISLATION IN SUPPORT OF JOB CREATION
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ANNEX 3: WORLD BANK ‘DOING BUSINESS’ INDICATORS OF LABOUR MARKET
REGULATION

Table 8: Difficulty of Hiring — World Bank Doing Business indicators

Ratio of minimum
wage to value added
per worker

Fixed-term
contracts
prohibited for
permanent tasks?

Member
State

Maximum length of a single
fixed-term contract
(months)

Maximum length of
fixed-term contracts,
including renewals
(months)

Minimum wage
applicable to the
worker assumed
in the case study

(USD/month)
155592
2368.12

No
No

0.26
041

No limit
No limit

No limit
No limit
36 - Art. 68 of the Labour
Code

Labor Law on July 1*,
2013 (0G73/13) -
No maximum duration on first
time fixed term contract

Austria
Belgium

Bulgaria No 36 233.18 0.27

Croatia Yes No limit 53487 0.32

There are No specific
requirements for renewing
a fixed-term contract but if
a contract for a permanent

task is for a period of

more than 30 months, it

may be considered as an
indefinite - term contract. -
Art.7 of Employees of Fixed
Term (Prohibition of Unfair
Treatment) Law 98(1)/2003.

36 months - Sec. 39 of Act
No 262/2006 Coll., Labor
Code, as amended.

No limit
60 months - Art. 9 (1)
New ECA

There is no specific maximum
duration for fixed-term
employment contracts.
(Chap. 1 Sect. 3 - ECA)

However, after 60 months a
fixed-term contract is subject
to the same requirements
for termination as an
indefinite term contract.
(Chap. 6 Sect. 1 - ECA).

i 18 months; can be extended |
 to 24 months for work abroad !

or in certain other specific 18

circumstances listed at article |
L.1242-8 of the Labor Code

Cyprus No 30 1250.12 0.42

Czech

Republic No

108 5448 0.25

Denmark No No limit

Estonia Yes 120 457.92 0.21

Finland Yes 60 2287.55 0.38

France Yes 192257 0.35

No maximum duration for
fixed-term contract with
objective cause; 24 months
for fixed-term contract
without objective cause
(Sect. 14 para. 2 TzBfG)

36 months

60 months with a derogation
if the contract is subject to
official approval, in which
case the term is that which
was officially approved, which
may exceed 5 years, § 192 of
the Act | of 2012 on the
Labour Code
No limit (PEFTWA 2003)
36 months- After this
period a fixed term worker
acquires the right to a
permanent position in the
same firm (Art.1 of the Law
No 368/2001)

36 (Sec. 45(1))

60 (5 years x 12 months)
(Art. 109(1))

Germany No 24

Yes No limit 814.75 0.29

Hungary 60 453.74 0.3

No No limit 1809.66 0.37

No 36 203574 0.46

Latvia Yes 36 602.77 0.32

Lithuania No 60 38261 0.21

No !
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Fixed-term
contracts
prohibited for
permanent tasks?

Maximum length of a single
fixed-term contract
(months)

i Maximum length of
i fixed-term contracts,
including renewals

(months)

Minimum wage
applicable to the
worker assumed
in the case study

(USD/month)

Ratio of minimum
wage to value added
per worker

Luxembourg

Netherlands

Portugal

Romania

Slovak
Republic

Slovenia

Sweden

United
Kingdom

Yes

No

No

Yes

Yes
No

Yes
Yes

No

No

24 months - Art. L. 122-4 (1)

No limit. However, the law
states that a temporary
worker shall be considered
permanent if (i) the employee
has been continuously
employed under one or
several fixed-term contracts
for more than 4 years, and
(i) if the employer cannot
provide objective reasons to
justify the renewal of such a
contract for a fixed term.

36

No limit. However, if a fixed-
term contract is signed for
extensive period not justified
by objective reason, it may
be considered as a breach of
the so-called rules of social
cohabitation. In consequence,
the court may consider the
contract as a contract for
indefinite period. Art. 25(1) of
the Polish Labour Code.

66 months, according to Law
No 76/2013, of November
7% Under this law, fixed-
term contracts expected to

terminate before November

8" of 2015 (included
those renewd under Law
No 3/2012, of January
10%) can be renewed two
more times.

36
24 months (Art. 48(2))

24 months (Art. 55(2))

It depends on the type of
fixed-term contract: (i) for
a particular task or service,

the contract terminates
when the service or task is
completed with a maximum

duration of 36 months

(that can be extended up

to 12 months if provided

in the relevant collective

bargaining agreement);
(ii) due to productivity needs,

the maximum duration

is 12 months - Art. 15(1)

(a) and (b), Workers’ Statute

Fixed term contracts are
allowed for permanent and
temporary tasks up to 2 years
(24 months)

No limit, but employees who
have worked successive
fixed term contracts for a
period of four years or more
will become permament
employees unless the
employer can objectively
justify the continued use of a
fixed term arrangements.

24

48

36

No limit

66

60
24
24

12

24

No limit

3000.18

952.98

1036.47

535.52

754.09

251.28
470.54
1054.91

1140.02

137167

0.34

0.38

0.17

0.35

0.29

0.23
0.23
0.38

031

0.27

Source: World Bank Doing Business indicators.
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Table 9: Rigidity of hours — World Bank Doing Business indicators
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Table 10: Difficulty of redundancy — World Bank Doing Business indicators
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Table 11: Redundancy costs indicators (weeks) — World Bank Doing Business indicators

. Member ' Notice ' Notice ' Notice ' Notice ' Severance ' Severance ' Severance ' Severance '
State ' period for ' period for ' period for ' period for ' pay for ' pay for ' pay for ' pay for '
3 . redundancy . redundancy . redundancy . redundancy . redundancy . redundancy . redundancy . redundancy .
! ' dismissal ! dismissal ! dismissal ' dismissal ' dismissal ' dismissal ! dismissal ! dismissal
. for a worker . for a worker . fora . (average . for a worker . for a worker . fora . (average .
!  with 1 year ' with 5 years ! worker with ! for workers ' with 1 year ' with 5 years ' worker with : for workers :
of tenure of tenure 10 years of with 1, 5 and of tenure of tenure 10 years of with 1, 5 and
' ! ! ' tenure | 1Oyears | ! ' tenure ! 1Oyears |
: 1 1 1  of tenure) 1 1 \ of tenure)
. Austria | 2 f 2 l 2 1 2 1 0 1 0 1 0 1 0 l
§ Belgium 1 8 1 18 1 33 1 19.7 1 0 1 0 1 0 1 0 1
Bulgaria 43 43 43 43 43 43 43 43
Croatia 43 8.7 10.7 79 0 7.2 144 72
Cyprus 2 7 8 5.7 0 0 0 0
R(e:;EETic 8.7 8.7 87 87 87 13 13 116
. Demak { 0 { o . o . o i o i o i o i o @
Estonia 43 86 129 86 43 43 43 43
Finland 43 87 173 101 0 0 0 0
. France | 43 | 87 | 87 | 72 | 09 | 43 | 87 | 46 1
§ Germany 1 4 1 87 1 173 1 10 1 2.2 1 108 1 217 1 116 1
Greece 0 0 0 0 87 13 26 159
. Hungary . 43 1 6.4 1 79 1 6.2 1 0 1 87 1 13 1 72 l
§ Ireland 1 1 1 4 1 6 1 37 1 0 1 11 1 21 1 10.7 1
Italy 29 43 6.4 45 0 0 0 0
Latvia 43 43 43 43 43 8.7 13 87
3 Lithuania 1 87 1 8.7 1 87 1 8.7 1 8.7 1 173 1 217 1 159 1
Luxembourg 87 173 26 173 0 43 8.7 43
Malta 2 8 12 73 0 0 0 0
Netherlands 43 87 13 87 0 0 0 0
. Poland | 43 | 13 | 13 | 101 | 43 | 8.7 | 13 | 8.7 1
§ Portugal 1 43 1 86 1 10.7 1 79 1 17 1 86 1 17.1 1 S.1 1
Romania 4 4 4 4 0 0 0 0
Rsef;’ghc 87 13 13 116 0 87 13 72
| Slovenia | 43 . 51 . es . 53 . 09 | 43 . 108 | 53 |
§ Spain 1 2.1 1 2.1 1 2.1 1 2.1 1 29 1 143 1 286 1 152 1
Sweden 43 13 26 144 0 0 0 0
Source: World Bank Doing Business indicators.
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Table 12: Social protection schemes and benefits — World Bank Doing Business indicators

. Member State : Availability of unemployment : Health insurance existing for :
| i protection scheme? i permanent employees? i
Austria Yes Yes
! Belgium H Yes H Yes !
Bulgaria Yes Yes
Croatia Yes Yes
Cyprus Yes No
Czech Republic Yes No
i Denmark : Yes , No ]
Estonia Yes No
Finland Yes Yes
! France H Yes , Yes !
Germany Yes Yes
Greece Yes Yes
Hungary Yes Yes
Ireland Yes No
Italy Yes Yes
Latvia Yes No
Lithuania Yes No
| Luxembourg , Yes , Yes |
Malta Yes No
Netherlands Yes No
Poland Yes No
Portugal Yes No
Romania Yes Yes
Slovak Republic Yes Yes
Slovenia Yes Yes
Spain Yes Yes
Sweden Yes Yes
| United Kingdom , Yes , Yes |

Source: World Bank Doing Business indicators.
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ANNEX 4: WORLD
BANK DOING
BUSINESS INDICATORS
ON CONTRACT
ENFORCEMENT

The World Bank Doing Business indica-
tors on enforcing contracts measure the
efficiency of a country’s judicial system
in resolving a commercial dispute. They
assess the efficiency of the judicial
system by following the evolution of a
commercial sale dispute over the qual-
ity of goods and tracking the time, cost
and number of procedures involved from
the moment the plaintiff files the lawsuit
until payment is received (Table 13). The
data is built by following the step-by-step
evolution of a commercial sale dispute

before local courts. The data is collected
through study of the codes of civil proce-
dure and other court regulations as well
as questionnaires completed by local liti-
gation lawyers and judges. The ranking
of economies on the ease of enforcing
contracts is determined by sorting their
distance to frontier scores for enforcing
contracts. These scores are the simple
average of the distance to frontier scores
for each of the component indicators.
The most recent round of data collection
was completed in June 2014.

Effective commercial dispute resolution
has many benefits for businesses, as
efficient and transparent courts protect
economic rights and can encourage new
business relationships. Speedy trials are

essential for small enterprises, which
may lack the resources to stay in busi-
ness while awaiting the outcome of a
long court dispute. Studies have shown
that in countries with slower courts, on
average, firms tend to have less bank
financing for new investments while in
countries with good contract enforce-
ment firms tend to produce and export
relatively more customised products,
especially in industries where the con-
tinuation of the relationship is most
important. Other research suggests
that foreign direct investment tends
to be greater where the cost of con-
tract enforcement in debt collection
and property eviction cases is lower,
particularly when the host economy is
more indebted.

Table 13: What do the enforcing contracts indicators measure?

1 Steps to file and serve the case

Procedures to enforce a contract through the courts (number) .

: Steps for trial and judgment

. Steps to enforce the judgment

Time required to complete procedures (calendar days) 1

. Time to file and serve the case

. Time for trial and to obtain the judgment
. Time to enforce the judgment

Cost required to complete procedures (% of claim)

. Average attorney fees
. Court costs
. Enforcement costs
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Table 14: World Bank — Enforcing contracts rank

. Member State | WB enforcing contracts rank DTF . Time (days) : Cost (% of claim) :Procedures (number):
3 Luxembourg 1 2 1 857 1 321 1 9.7 1 26
3 Austria 1 5 1 81.55 1 397 1 18 1 25
b France 1 10 1 77.67 1 395 1 174 l 29
Belgium 10 . 7767 | 505 17.7 26
b Germany ’ 13 ’ 76.74 ’ 394 ’ 144 ’ 31
§ Lithuania 1 14 1 75.85 1 300 1 236 1 31
3 Latvia 1 16 1 75.59 1 469 1 231 1 27
l Finland l 17 1 75.58 1 375 1 133 1 33
§ Ireland 1 18 1 75.47 1 650 1 269 1 21
Netherlands 19 75.1 514 239 26
Hungary 20 73.36 395 15 34
3 Sweden 1 21 1 7243 1 321 1 31.2 1 31
3 Portugal 1 27 1 69.65 1 547 1 138 1 34
3 Estonia 1 32 1 68.91 1 425 1 219 1 35
Denmark 34 68.79 410 233 35
. United Kingdom ! 36 1 68.08 1 437 1 399 1 29
§ Czech Republic 1 37 1 68 1 611 1 33 1 27
Romania 51 64.95 512 289 34
3 Poland 3 52 3 64.83 3 685 3 194 3 33
3 Croatia 1 54 1 64.81 1 572 1 138 1 38
Slovak Republic 55 64.68 545 30 33
3 Spain 1 69 1 62.65 1 510 1 185 1 40
3 Bulgaria 1 75 1 61.27 1 564 1 238 1 38
3 Malta 1 107 1 56.27 1 505 1 359 1 40
Cyprus 113 54.17 735 164 43
Slovenia 122 524 12700 127 32
3 Italy 1 147 1 4561 1 11850 1 231 1 37
' Greece ' 155 ' 436 ' 15800 ' 144 ' 38

Source: World Bank Doing Business.

Table 15: World Bank — Availability of specialised courts

Member State

Availability of courts or court sections specializing in labor disputes?

Austria
Belgium
Bulgaria
Croatia
Cyprus

Czech Republic

Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
Italy
Latvia
Lithuania
Luxembourg
Malta
Netherlands
Poland
Portugal
Romania

Slovak Republic

Slovenia
Spain
Sweden

United Kingdom

Yes
Yes
No
No
Yes
No
No
No
No
Yes
Yes
Yes
No
Yes
Yes
No
No
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes
Yes

Source: World Bank Doing Business.
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PART |

Improving labour
markets’ efficiency







B CHAPTER 1.1

Preventing
and fighting long-term
unemployment (*

1. INTRODUCTION
AND SUMMARY

Six years after a double dip recession
and a long period of low growth and low
job demand, the EU is confronted by high
levels of long-term unemployment and
youth unemployment, with more than
half the unemployed having been out of
work for more than 12 months.

Long-term unemployment (LTU) now affects
some 12.4 million people (almost 5% of the
active EU population), with more than 6 mil-
lion having been jobless for at least two
consecutive years (European Commission,
2015a). Overall rates of unemployment
began to decline somewhat in 2013, but
long-term unemployment rates have only
now ceased rising, with a great deal of vari-
ation both between Member States and
between regions within them.

LTU has been identified by both the
Council (ECOFIN and EPSCO) and the
ECB(?) as a serious impediment to growth,
and highlighted as a key policy challenge
in the 2016 Annual Growth Survey. Within
the European Employment Strategy, the
Guidelines for Member State employ-
ment policies propose a significant reduc-
tion in the number of LTU ‘by means of

(!) By Lina Salanauskaite, Filip Tanay and Isabelle
Magquet and with contributions from Petrica
Badea, David Arranz, Alphametrics (Andy Fuller
& Duncan Coughtrie) and CEDEFOP
(Konstantinos Pouliakas).

(?)  http://www.ecb.europa.eu/press/key/
date/2014/html/sp140822.en.html.

comprehensive and mutually reinforcing
strategies, including the provision of spe-
cific active support to long-term unem-
ployed to return to the labour market’ (3).

Policy actions at Member State level are
seen as uneven and fragmented, with
too great a focus on coverage and not
enough on addressing the problems of
discontinuity and activation design (?).
Insufficient activation support, disconti-
nuities in service delivery and the limited
effectiveness of activation programme
designs are seen as major explanations
for the sluggish improvement of LTU
labour market performance.

Recognising the importance of an EU
level policy response, the Council invited
the Commission ‘to develop proposals to
help support the long-term unemployed’.
As a result, a Commission proposal for a
Council Recommendation (°) was adopted
on September 17, 2015 with the aim of
engaging all Member States in actions
that support a general improvement in
the efficiency and modernisation of the

(®)  European Commission (2015). Integrated
guidelines to the Proposal for a COUNCIL
DECISION on guidelines for the employment
policies of the Member States, COM (2015)
98 final.

(*)  Proposal for a Council Recommendation on
the integration of the long-term unemployed
into the labour market COM(2015) 462 -
Commission Staff Working Document -
Analytical Supporting Document.

(°)  Commission Proposal for a Council
Recommendation on the integration
of the long-term unemployed into the
labour market COM(2015) 462.
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LTU integration process. The objective is to
draw on the positive lessons from coopera-
tive processes of mutual leaming at EU level
and to tum this into an action framework
that can raise levels of service delivery per-
formance in all Member States, and con-
tribute to overall upward EU convergence.

The EU LTU initiative aims to support
Member State activity in three spe-
cific areas:

increasing the scale and effective-
ness of active support for the long-
term unemployed;

ensuring greater continuity in the ser-
vices provided by relevant public or
outsourced services;

increasing the effectiveness of
interventions targeted on both the
long term unemployed and poten-
tial employers.

This chapter begins with an overview of
the current situation of the long-term
unemployed in the EU and the main
characteristics of those affected. It also
makes an assessment of the policies that
are currently in place to tackle the LTU
problem. Building on existing analytical
work (e.g. ESDE 2012 and 2014) (%) it
seeks to identify the mix of policies that
appear to have had the most positive

(®)  ESDE refers to Employment and Social
Developments in Europe, in particular
European Commission, 2012a and 2014f.



http://www.ecb.europa.eu/press/key/date/2014/html/sp140822.en.html
http://www.ecb.europa.eu/press/key/date/2014/html/sp140822.en.html
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impact in terms of both an increase in
the number of LTU returning to employ-
ment and minimising the transitions
from short-term unemployment (STU)
to long-term unemployment (LTU).

The current analysis builds on past
work but looks in greater depth at
the evidence:

firstly it focuses on those groups
(in terms of age, gender, education,
country of origin) that have been most
affected by the crisis and become LTU
or inactive;

secondly it explores the difference
between the characteristics of the
LTU compared to the short term
unemployed (STU);

thirdly it improves the Labour Market
Institutions Index (LMII) developed in
ESDE 2014 in ways that enable it
to focus on performance relating to
combatting and preventing LTU;

fourthly it improves the analysis of
the policy interventions that have
helped combat LTU most effectively
across Member States by controlling
for a range of country-specific socio-
economic developments as well as
personal characteristics like age, gen-
der, or prior work experience.

Overall these analyses demonstrate
that the Member States that have
made the greatest investment in labour
market activation and support meas-
ures have achieved the best results in
terms of preventing LTU, combatting
existing LTU, or preventing the LTU
from falling into inactivity even when
taking into account the different mac-
roeconomic context of each Member
State. Moreover, in Member States with
the highest ALMP expenditure, the best
labour market performance outcomes
are observed when high levels of par-
ticipation in lifelong learning/training
and strong job search requirements
are included as part of their unemploy-
ment benefit schemes, combined with
widespread coverage and relatively low
eligibility criteria.

In this respect the analysis shows that
many of the policy interventions made in
2014 failed to cover the different seg-
ments of the LTU population equally or
adequately. The young, the low-skilled
and third-country migrants faced the

highest risk of being LTU before the cri-
sis and were then the hardest hit during
the crisis, while the old and low-skilled
now have the least chance of returning
to work.

The policy interventions that are seen to
have a major positive impact in aiding
the long-term unemployed back to sta-
ble jobs are three-fold: lifelong learning/
training, PES registration and receiving
unemployment benefits (7). The impact of
the last two policy interventions depends,
however, on the quality of their delivery
and design, and can vary across target
groups. For example, low education lev-
els are more of a hindrance to entering
employment for young people than they
are for older LTU.

The chapter concludes that a compre-
hensive policy action is needed, com-
bining activation and support that is
linked to the economic cycle, extending
both expenditure on, and coverage of,
support (e.g. unemployment benefits)
and activation measures (e.g. ALMPs
and lifelong learning/training) during
economic downturns. In that respect,
however, the analysis also highlights
the fact that group-specific and coun-
try-specific policy interventions remain
key factors that influence the extent to
which the long-term unemployed can be
helped back into stable jobs.

2. LONG-TERM
UNEMPLOYMENT

IN THE EU:
SNAPSHOT OF PEOPLE
AND POLICIES

2.1. The challenge of
long-term unemployment

The consequences of long-term unem-
ployment (LTU) vary over time and
between Member States and can like-
wise differ in terms of both its dura-
tion and in terms of the education, age,
gender and nationality of those who are
most affected.

(7)  While it would have been very desirable
to see if the LTU are not only covered by
unemployment benefits but also by social
assistance, due to most unemployment
benefit eleigibility expiring after the
first year of unemployment, this was
unfortunately not possible as the EU-LFS
does not provide this data and EU-SILC does
not measure durations of unemployment
and hence does not distinguish between STU
and LTU.
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Levels of long-term unemployment are
at record highs and, even when growth
picks up, the current prospects are not
particularly encouraging. This is due to
the fact that exit rates from LTU tend to
be less sensitive to upturns in the eco-
nomic cycle than those of the short-term
unemployed (STU) (Krueger et al,, 2014),
highlighting the scale of the challenge i