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e era Introduction

I. The General Background of the Country
§ 1. Geography and Climate

1. Lying at the southwestern end of the European continent, and with a total area of 504,782
square kilometres, which includes the Balearic and Canarian archipelagos, Spain occupies the
bulk of the Iberian Peninsula. Of its 5,849 km of peninsular perimeter, 3,904 correspond to the
Cantabrian Sea, the Atlantic and the Mediterranean, with the remainder taken up by the
country's borders with Portugal (to the East) and France and the principality of Andorra (to the
North). Spain is the second most mountainous country in Europe after Switzerland and is
characterised by a combination of mountain ranges and river basins. The country enjoys one of

2. Spain's population in 1991 was 39,159,000, with a density of 78 inhabitants/km2.
§ 2. Cultural Make-Up

3. gh the c n is al status granted to the
Catal que and " re us Communities has led
to a strengthening of the corresponding regional cultures.

4. Spain has no established church of the state, although the majority of the population is
; an te 0 rs expressly requested that part of their taxes be used to

the ic h
§ 3. Political and Judicial System

5. The Spanish Constitution of 1978 is the body of legislation which underpins the country's
political system 1sti state based on the rule

of law and also s the y.

head of state, without legislative powers, and is also commander in chief

7. The government, or executive branch, is responsible for the country's international and
national policies, as well as the state administration. It consists of the president, vice-

pre min nd s by law. The roposes a for

the ncy go c on with the 1 of the po ups
gai general election. The candidate put forward must
the €s.

8. Legislative power lies with the Cortes Generales, which comprise two Chambers: the 350-
member Congress of Deputies, which represents the Spanish people as a whole, and the 225-
member Senate, which represents territories and provinces. Both chambers are elected by
universal suffrage in elections at which all Spaniards over the age of 18 are entitled to vote.
Voters choose between candidates in each of the country's 51 constituencies (49 provinces,
together with Ceuta and Melilla). Exceptionally, however, some senators are appointed directly
by the Autonomous Communities.

The 17 Autonomous Communities (Andalusia, Aragon, Asturias, the Balearics, Basque
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Country, Canary Islands, Cantabria, Castilla-La Mancha, Castilla-Leon, Catalonia,
Extremadura, Galicia, La Rioja, Madrid, Murcia, Navarra and Valencia) have their own
governments and regional parliaments. The extent to which each Community is competent to
handle its own affairs depends on the processes provided for in the Constitution and the
corresp of Autonomy.

omous Community elections are held every four years.

9. The judicial system is tailored to the State's political structure, in accordance with the
provisions of the Constitution of 1978 and the subsequent Organic Law on Judicial Power of

system consists of a me Court, National High Court, Central Magistrates'
Central Criminal C which b j ver ire n
of the n al , Pe s w
tion, a 1 e litigation, labour disputes, prison matters, and

juvenile courts, all of which have provincial jurisdiction; courts of first instance and
magistrates' courts, corresponding to juridical districts, and justices' courts in municipalities
where none of the above exist.

co

an

the Court with s and questions of constitutionality concerning

law ions o tmen h have the force of law. It also handles appeals
sti cases the v blic s and
ts h aris the Co es or

between the Autonomous Communities themselves.

11. Spain's Constitution of 1978 was drawn up with Europe in mind. Title ITI of Chapter III

i s fora $ r the usion

h the Co n trans to in
organisations or institutions (article 93). It also provides for the incorporation of such treaties
eeded to the European Community in 1986,
tricht agreements which marked a substantial
ation, that modifications had to be made to the
gislation. Article 13 was amended to extend

ts.

§ 4. Population and Vital Statistics

12. Of Spain's population of 39,159,000 in 1991, 19,125,000 were male and 20,034,000
female (51%). 24.4% were aged under 18 and 11.7% over 65.

The country's birth and death rates stood at 13/1000 and 9/1000 respectively, with
infant mortality (children aged under 1) standing at 11/1000. The population growth rate for the
period 1973-1986 was 0.9%. The fertility rate in 1986 was 1.8 children per woman, while the
life expectancy for those born in the same year was 76 years. Spain's fertility rate is one of the
lowest in the world, below that of France, the United Kingdom, Sweden, Holland,
Switzerland and Belgium, and only slightly higher than Italy's. The fall in the rate has given
cause for concern in recent years and is a marked contrast to the situation up to the mid-70s,
when Spain enjoyed one of the highest rates in Europe.

13. 77% of the population is urban based.
§ 5. Social and Cultural Values Regarding Health

14. Spain’s health statistics are similar to those of its European partners. The number of
cases of notifiable disesases or illnesses has fallen considerably over recent years and can now
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be considered as being normal and a reflection of the significant improvement of the health care
system. In 1991, for example, 3.755.221 cases of flu were notified, along with 15.938 cases
of 36 of
. its all traditional healthy mediterranean diet
is
The recent fall in the number of smokers has levelled off over the last few years and the
the adult population, For its part, alc

d 9.112 cases of AIDS in Spain in 199
which 233 resulted in death .
Under the ambit
transplants, 16 heart and
out.

ramme, 232 transplants, 3 lung
1.371 kidney plants were carried

—

II. General Description of the Health Care System
§ 1. General Review of the Spanish Health Care System

15. The precursors of the National Health System put in place by the General Health Law
(Ley General de Sanidad —LGS—) were the Institution of Public Welfare, the National Health
and the .1 Duri 1 tury, and up to ars o sen
the Pub a state e catered for the desti the
In addition to providing health cover, the scheme also covered other areas of need such as
food, education and employment;?2 the advent of epidemiological diseases led to a strengthening
of action in the field of public health.3

a ese society which, although not destitute, did not
have su ti  alth . man for a type tion
into was a req for

ble were workers who although they found it

to Public Welfare given that they were not

"poor”. Others, meanwhile, were better off and could afford to take out private social insurance
cover. In this way independent social insurance gradually became established as a means of
providing cover for old age, subsistence, accidents at work, family responsibilities, common
illnesses, invalidity, illnesses derived from the exercise of one's profession, etc). Eventually,
the State responded to working class demands and created a Compulsory Insurance scheme
under a Law passed on 14 December 1942. The scheme provided protection for the least well-
off sectors of the population and afforded health assistance for general medical care as well as a
variety of outpatient surgery specialities and medicines. National health-care centrest were set
up to deal with certain illnesses, whereas other levels of (hospital) health care were provided by

instit s su Catholic an Red

de to lop Security A step

was the promulgation of Law 193/1963 of 28 December which established the bases of the

Security system. This law attem together all ex ial

ce and was followed by the Soci aw of 21 April to

provide health assistance for a specific sector of society, ie workers. Workers were brought

he m because as pai er their em rs) helped

the of Social Security ro y Decree 1974 of 30

May). The scheme forms part of the current National Health System, which covers a wide
range of beneficiaries.5

The Sys al n until the State d to

include the rity 0 The system was g its

own normative provisions and it began to move away from the "labour" criterion on which
entitlement to health assistance was previously gounded.6
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16. w s was with the passing of the Spanish Constitution of 1978, which
recog the toh tection in artic le 43.1. Entitlement covers all Spaniards as well
the
ies
sO
provisions of article 43.2 of the Constitution.8 A reflection of this can be seen in the
unive Security assistance which resulted from the creation of a system of
non-c .

The p h the National Health System is grounded are those set
out in the Ge H was dra' n up to enforce the mandate of article 43.2 of
the Co ution.? c onsible for health protection are the State
Admin  tion, A C and local corporations. The National Health

System comprises all the Health Services of the State Administration and those of the
Autonomous Communities. Decentralisation, which is a requirement set out in the Constitution

and in the respective Statutes of the Autonomous Com ties, is a e
r in which h service e

utonomous Communities, while the State is

and as

tion ch

to a as

ty $

as r

ag f

§ 2. Regulation of the Health Care System

17. A new ork to ded in the 1944

Law which e bases Servic e and out
ments. The General Health Law (LGS) under

created, gave specific form to the health-care

outpre  sly Cons doing
th-care on had in the
hich concentrated on collective as opposed to
n,
tal
an
subsistence (article 3 of the LGS).
is
f1
tc
c s tions of e d. The me over examinations,
h a  orcontrol reasonable to assume that the h
population may be at risk (article 2). It also enables the Administration to temporarily centralise
supp  of s or health  ducts problems of supply exist, in order to ensure
effic di . Furtherm in ad to authorising preventive action —with the

corresponding curtailment of citizens' freedoms—, the law also empowers the Administration
to control the sick or persons who have been in contact with them and their environment in
lic h affected, especially in the case of an epidemic
gals of collective is present also in the Criminal Law,
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which penalises a series of conducts deemed to be dangerous to the health of the public;10 in
addition to all the above, there exists a wide range of administrative regulations governing
aspects relating to health protection.

19. The in of citi is a public health priority of the State, both in terms of
prevention State is a constitutional obligation and an area in which
gress has b as
m. The un al
abandonment of the former mode of financin, sy
public health care is now available to all citizens as the result of the universalisation of
individual n, ntailed partial abandonment of the former mode of financing
the system co

care profession and for freedom of enterprise in
the health sector, in accordance with the provisions laid down in the Constitution.11

running, Health Areas are divided into Basic Health Zones for primary health care. The Zones'

id also play a
hi , all in acco
draws up as complementary activities to those
undertaken by the primary care network. To this e ic ation of the
on (which is y al Security s
alth :
I) te el, the health system comprises essentially Health Areas, divided
in to th Zones.
II) As regards assistance, the following levels exist:
A) is p ed to indiv in Health
Ce whi addition to sense also

ion and rehabilitation activities. The Health
ractitioners, paediatricians, nursing staff, social
rsonnel. The staff carry out their work in the
nt's home, and may be called to deal with
emergencies. Health education is also undertaken by Centres.
B) Specialist care .13 Hospitals, which are better equipped both in terms of staff
and facilities, are the comerstones of specialist care. They also act as centres for
teaching and research and carry out their own health promotion and prevention
activities, in accordance with Health Area programmes.

to pay anything in addition to their normal contributions. _
cal assistance covers ities, items s as
well as issued by doctors un system. Th tely
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free of charge in certain cases (OAPs and their dependants, the handicapped, persons who have

su c at work, etc). In other cases 40% of 1 of the
or , t for some of a special natu is paid dispe
ch
on
care vi In
plan and maternity
and Units).

21. General Health Care Coordination is the means by which minimum common goals for
prevention, protection, promotion and assistance are determined. To this end, a number of

by Programme which is of paramount importance in

tha ent y. This integrated programme brings together
any drawn en
.Co at State is

State and the Autonomous Communities, and

22, he 0 d on the basis of direct public management, that
is, th icl s ty personnel who are subject to Public Law
statutes.15 However, provision is also made for the use of private forms of management of
health that -0 assistanc the
health blic is gh associ nts

reached with private centres or through the linking up of private hospitals to the public system.
In order to exercise its functions, 16 the State relies on the administrative machinery of
the Ministry of Health. All health-care centres and services come under the Autonomous

Com with the e t the Instituto de Salud Carlos III, an independent
instit ing to the stration, set up to provide technical and scientific
support to State and Autonomous Communities Health Services.

The admini is charged with assessing the suitability of medicines
and other h ts and and is also responsible for authorising their use and
controlling the quality of such products.

Aut

inte

Community delimits its Health Areas, which, in addition to an Area Board and Manager, mustg
0
ng
all

ted p including tatives of unions and emplo organ S.

unity up its ow Plan which contains all the ns nec to

accomplish the goals set for its health-care centres. The plan also regulates the organisation,
functions and allocation of material and staff.

§ 3. Financing of the Health Care

23. The General Health Law advocates a tightened belt approach to solve the problem of the
large health service deficit caused by increased expenditure and squandering of resources. 18
Obviously, if the goals of the new health system were to be attained, an increase in spending
was necessary to enable care to be extended to the entire population. The planning and fixing of
the major principles of the system was crucially important, as were the search for sources of
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financing and the distribution and management of financial resources.19 Prior to 1986,
restrictive health budgets were the order of the day; however, the gradual widening of the
system of social security assistance to cover the entire population required more spending on
public health and, therefore, increased funding for the sector.20

Chapter V of Title III of the General Health Law deals with the financing of the
National Health System. The chief mechanism is the inclusion in the Budgets of the State,
Autonomous Communities, local corporations and the Social Security of budget lines to cover
the health care requirements of all the bodies and institutions which are dependent on the public
administration (article 78 of the General Health Law).

The system is financed by social security contributions paid by employees and
employers, transfers of State funds, fees charged for certain services and contributions made
by the Autonomous Communities and local corporations.

In view of the increased expenditure during previous years, the financing of the
National Health System was reformed by the Budget Law of 1989. The reform's major aim
was to consolidate the system as a public service for all citizens, and to distribute existing
resources rationally and enable social security health cover to be extended to the entire
population,21

Financial functions in the field of health care are exercised by the State. The funds
which it transfers to the Autonomous Communities depend on the size of the population to be
covered. In addition, the Communities receive financing for their health-care centres from the
Social Security budget, although they also contribute their own funds and raise money by
charging for health services provided to third parties.

Apart from this basic funding mechanism, the State may at its discretion use other
complementary forms to correct imbalances between regions. It may draw up its own action
plans, including those for investment, and may provide partial or total financing of
Autonomous Communities health programmes, or contribute to the financing of joint
programmes drawn up between the State and one or all of the Communities.

III. Medical law
§ 1. Definitions and functions of Medical Law

24. Medical law is not clearly circumscribed in the Spanish legal system and is often
confused with Health Law and Legal Medicine. Strictly-speaking, Health Law embraces the
legal system of health in its entirety, particularly the public health system, public health actions
and citizens' relations with the health-care system. Legal Medicine is the part of medicine
which is used as an auxiliary instrument in the administration of justice.

Medical Law can thus be defined initially as the parts of the legal order which concern
themselves with Medicine, that is, the medical profession and, by extension, other health or
health-related professions. Medical law refers to the professional relations of physicians (and
other similar professionals) with the system of health care, with (public and private) health-care
users and patients, and other health professionals. However, in view of the constant widening
of the scope of actions affecting health, nowadays Medical Law includes also the legal
implications of the application to human beings of the so-called Biomedical Sciences, that is,
not just medicine but also biology (e.g. genetics), biochemistry, biophysics, etc. To a certain
degree also it takes in the specific legal aspects of the use by health professionals of certain
technologies, such as computers. A problem currently exists with regard to the delimitation of
Bioethics, due in particular to the influence exerted on the concept by the Americans, who
understand Bioethics as comprising not just the ethical aspects (applied ethics) of the
biomedical sciences but also philosophical, sociological and legal considerations also. Both
Bioethics and (Bio)Medical Law study the biomedical sciences and how they affect human
beings, although they do so from different perspectives: the former from the ethical viewpoint
and the latter from the legal standpoint. However, it is now accepted that Bioethics, in the
broad sense of the term, may constitute a focal point for the multi-disciplinary study of the
implications of the biomedical sciences for human beings. It should be stressed nonetheless



that these sciences are independent and autonomous disciplines.

Medical law as such is not taught officially i ish uni alth figure
occasionally in postgraduate courses. It is lik under sed um for
i ect will be law edical

, the case o has to be
in the proposals, due partly to the confusion referred to just now and partly because it is
gin
line

§ 2. Sources of Medical Law

25. Specific medical law sources in Spain have developed considerably over the years. As
will become clear in the following pages, a number of Laws in Spain address medical issues:
the 1 Law ans, wofl
the 1 Law the of hu
gametes, embryos and foetuses; the Drugs and Medicines Law of 1990, and others. These
issues are taken up further in Royal Decrees, which cover other aspects also such as blood

ion, and sterial ugh rather scarce so far in this field, court rulings
an consti rces of and provide important (although not always legally
binding) points of reference.

26. As regards non-specific cources, mention should be made first and foremeost of the
Spanish Constitution of 1978, which sets out fundamental rights which may be affected by

the above, there are numerous provisions in both criminal and civil law which are applicable to

the of medi larly ards liability in respect of malpractice and
circ s such as the i onal level, special reference should be made to
the human rights Conventions subscribed and ratified by Spain and which, as result, now form
part of domestic law (art. 96 of the Constitution) and are of help in the interpretation of the
fundamental rights laid down in the Constitution. Of particular interest in this regard is the
Universal Declaration of Human Rights, which is mentioned expressly in the Constitution (art.
10.2). Other examples include the European Convention for the Protection of Human Rights
and Fundamental Freedoms (1950) and the Intemational Covenant on Civil and Political Rights

(1966).
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NOTES

1. See M. BEATO ESPEJO, 'El sistema sanitario espafiol: su configuracién en la Ley General
de Sanidad', in Revista de Administracion Publica, n. 119, May-August 1989, p. 385.

2. The first law on Health was passed in 1855. On the basis of physicians' freedom to practise
their profession, the law aimed to provide assistance for the poor; the health care it included

cov - as opp - health only. 1925 saw the passing of Municipal

and ulations focused on collective health and assistance for the

poor. See P.P. MAN Reforma Sanitaria. Fundamentos para un andlisis,
(Ministerio de Sanid d 1986), pp. 5-7.

3. The General Public Health Instructions issued in 1904 created a system for the control of

6 July g t against

insect , ons of 4

February 1958 on the fight against trachoma, venereal diseases and dermatosis. See J.

GAVIN, D a  alud y Administracion sanitaria, (Publicaciones del Real

e Espafia, B 1 , p- 119. ‘

4. The 1944 law which established the foundations of the National Health system marked the
first attempt to coordinate existing health-care networks (those of municipalities and provincial
tem) and to cater for individual and not just

, Reforma Sanitaria, cit., p. 9.

5. The extension of Social Security cover since 1983 has been based on the labour status of the
beneficiary. Cover was thus extended to the unemployed and unemployed members of their
families (Law 31/1984 of 2 August), self-employed persons and their families (Royal Decree
43/1984 of 4 January), dependants under the age of 26 (Royal Decree 1377/1977 of 4 July),
emigrants and their children (Royal Decree 916/1986) and persons over 26 who are
unemployed and live with the direct beneficiary (Royal Decree 1682/1987 of 30 December). At
31 December 1989 38,433,425 people —96.14% of the total population of Spain— were
entitled to health-care cover, according to a report on health-care institutions by the Ministry of
Health and Consumer Affairs. Cover was further extended under Royal Decree 1088/1989 of 8
September to those with insufficient incomes, which brought many elderly persons and those
on the edges of society into the system. The "health cover for all" process was completed by
Social Security Law 26/1990 of 20 December, which partly reformed the Revised Text and
created non-contributory pensions for retired people and invalids. Under this system pension
entitlement is extended to persons over 65 resident in Spain, who have not paid social security
contributions and do not have sufficient income.

6. See A. PALOMAR OLMEDA, 'Las normas juridicas de Seguridad Social y las normas
jurfdico-administrativas', in Revista de Administracion Piblica, no. 126, September-December
1991, p. 412.

7. For an analysis of proposals for the reform of the health care system made during the period
1977-1982, see F.J. ELOLA SOMOZA, Crisis y reforma de la asistencia sanitaria piblica en
Esparia (1983-1990), (Fondo de Investigaciones Sanitarias de la Seguridad Social, Madrid
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1991), pp. 71 ff.

8. Article 43.2 of the Constitution states that "the authorities shall organise and safeguard

Constitution is, therefore, a Public Health Service, which should not be confused with a
monopolised National Health Service... The basic idea of the National Health Service is, to a

management of said activities...". Elsewhere, article 3.2 of the General Health Law states that
public health-care assistance shall extend to the entire population.

7 of the Gen alth Law be and
tion in acco with the SS, and

food products and illegal drug trafficking.
11. See Chapter I, Part I.
12. See Royal Decree 137/1984 of 11 January, on Basic Health Structures.

13. See Royal 1/1987 of 15 on the structure, organisation and functioning of
hospitals mana National Insti f Health.
14. Users may also be entitled to other services, such as payment for drugs or medicines not

ical sofa

tran (amb

as dialysis, radiotherapy, rehabilitation, etc.
15. rto , the Social was by e
Ins (Ins Nacional de was un 8

of 16 November. Its functions were taken over by, among other bodies, the management
Security system: the National Institute of the Social Security (INSS),
of benefits under the system; the National Social Services Institute

(IN which cial services (for the elderly and handicapped),
and onal In ), which manages and administers the system's
health-care services.
of the is exclusivel etent to up
tab reg f the Social S system, gh

by s Communities". Under article 149.1.16 it is
solely responsible for "external health. The bases and overall coordination of health.
Legislation governing pharmaceutical products".

17. Under numbers 20 and 21 of article 148.1 of the Spanish Constitution, and in accordance
with the terms laid down in their respective Statutes, Autonomous Communities may take on
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competences in relation to social assistance and health and hygiene.

18. See ELOLA SOMOZA, Crisis y reforma de asistencia sanitaria piblica en Espaia, cit., p.
109.

19. 1 of the Health Law (LG that "the ralis of the to
hea tion and ce, which entails public h assi eands es
into  , shall shed by ati
the of the in need ssi

investments in health which need to be unde
territories, in accordance with article 12".

20. Increased expenditure was caused not merely by the extension of health care to the entire

the oca tal health, cture
, re and o de Salud SOM
en cit,, p. 11 mo ues that
th as clearly res d. This,
in the
le itto
ace extent, which
aim rds, ins as sufficient resources could be allocated in
21. SOMOZA, Crisis y reforma de la asistencia sanitaria piiblica en Espara, cit., pp.

113
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Part I. The Medical Profession

Chapter I. Access to the Medical Profession

§ 1.Medical Education

d
e
a

Community which is highly sensitive to the importance that the profession holds for society.1

ann unive an
atte ing fo a
these tests, candidates cannot then be asked to
may limit the number of places on offer, in w
the university entrance exam will be admitted.2

cine was established by RD 1417/1990 of 26

expertise. The aforementioned Royal Decree3 stipulates that training must provide students
with:
a) an adequate knowledge of the sciences which form the basis of medicine and a sound

in ng the urement of biological
en and da ysis.
ture and ur of bei
healthy as as of the ps b states Ith
man's p ale nment.
de nts
as of

d clinical experience in hospitals.

o
with 0
publi i

provided guarantee the practical teaching of medicine (universities have at least one teaching

and research hospital).4
The Royal Decree guidelines state that medical studies shall be split into two cycles,

each lasting three years.5 Each cycle must offer a minimum of 250 course credits (a credit is the

eq of or instruction), with a weekly teaching load of
be IS, ng . The amount of theoretical content shall not
exceed 15 hours per week. _

ine,
are 1Sp

uni
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RD 185/1985 of 23 ary re the cycle of ity stud d the
awarding of Ph.Ds in medi Postg stu wishing n this d must
follow and pass the doctorate programme courses and seminars offered by the relevant
department and successfully submit a doctoral thesis giving evidence of original research work.

30. Dentistry has been part and parcel of medical studies since the beginning of the century.
It was made a specialist subject (Stomatology) by a Decree of 7 July 1944. However, the
scarcity of dental health specialists, the criteria in force in neighbouring countries and in
particular Community directives,” and also the need to avoid possible discrimination between
specialists trained in Spain and the rest of the EC, made it necessary to create the specific

ca

1th

14
the official qualification of Degree in Dentistry, which entitles the holder to practise the
profession and thus firmly establishes dentistry as a separate academic discipline.

Thus, dentistry is granted its own syllabus, which is broken down into theoretical,
practical and clinical teaching provided in two cycles of two and three years respectively.
Training aims to provide dentists with the necessary competence to prevent, diagnose and treat
abnormalities and diseases of the teeth, mouth, jaws and tissues. However, in this field of
health the highest level of specialisation continues to be stomatology and maxillo-facial

surgery.8
§ 2. Licensing of Physicians
I. General Practitioners

31. GPs perform their duties in the field of primary health care and diagnose and treat their
patients' illnesses. In order to practise as a GP, it is sufficient to hold a degree in medicine,
although registration with the local College of Physicians is compulsory.?

The functions of GPs who work for the Social Security are regulated by the Legal
Statutes of Social Security Medical Personnel.10 GPs' duties consist of providing medical
assistance in health-care centres or in the patient's home to persons aged over seven who are
covered by social security. They are obliged to remain in the centre during their surgery hours,
and to attend emergency calls and take samples in patient's homes for clinical analysis where
no local analyst is available or where this task canot be performed by a nurse. Requests for
home visits may be made by telephone and must be met the same day. As regards surgery
commitments, GPs must set aside two and a half hours every day, except holidays, to attend
patients. Surgery times are designed in such a way as to take account of coordination between
medical teams, local employment factors and public transport.11

Although GPs are not specialists, they play such an important role in the community
that they are forced to constantly up-date their scientific knowledge and therapeutic techniques.
RD 3303/1978 of 29 December regulates Family and Community Medicine as a specialist form
of medicine. This specialist branch was available in hospitals only and outside the hospital
context it had failed to match the advances made by General Medicine and by primary care in
general, in spite of the fact that continuous training of this type was crucial in terms of helping
meet the health-care needs of individuals in their family and community environment.12
Moreover, concern for the continuous training of physicians was evident at EC level, as
reflected in the adoption of Council Directive 86/547/EEC of 15 September 1986, which
provided for specific and essentially practical training in general medicine lasting two years on
a full or part-time basis. GP training has not been overlooked in Spain, although to date no
statutory provisions have been enacted to incorporate the Directive into national law. A number
of pilot schemes were implemented in 1989 and 1990, and these have led to agreements being
signed between the Ministry of Health and the Organisation of Colleges of Physicians.13
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II. Medical specialists

32. Specialist al g was not ated in Spain initially. Previously, the degree in
medicine and s a ed the ho t ge in any spec or
otherwise, and status as a specialist was ob through ¢ by q ed

physicians who performed specialist activities in health institutions, or physicians who had
followed a specialist training course at postgraduate level and also those who were actually
tion came to an end with the
and practice of, and qualific
was developed further by the Decree of 23

n-approved specialist institutes or schools and
1 cases, an examination had to be taken at the

end of the specialist training.
At the tim tem by th ,and in ns
ever-growing for asp stem put in in
Secu .15 This tr was no ied to universities, and
cand and reside re linke Soc rity by virtue of an
completion of the training, successful cand es degree (Specialist
of ived.
db
the
sm.
ise tem m for interns and t
), al f acc academic staff of S
of Medicine.18
1sy still exists as tow the syste cess to specialist
trainin in the law of (the sta was sub ly reduced to an

administrative regulation by the General Education Law of 4 August 1970) is still in force, or
whether it has been derogated by the aforementioned Royal Decree of 1984. A rather
contradictory piece of case law was established by the Supreme Court, which understood that
the 1955 law, and therefore the two systems of access to specialist training programmes prior
to the entry into force of RD 127/1984, were still in force. Thus, physicians who had
completed their specialist training in accordance with the provisions of that law prior to the

which stipulates that professions which require an academic qualification shall be regulated by
a law (as opposed to a Decree).19

33. The medical training system established by RD 127/1984 is considered unsatisfactory by
most in medical circles, on the grounds that it prevents free access to the study of specialist
subjects, which are limited in number and nature to those offered each year by the State in

res ess to sp training necessarily involves sitting a nationwide test,
to t the can who will follow specialist programmes in the various
Teaching Centres.20 Demand for places usually outstrips the number on offer (in recent years
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25,000 candidates have been contesting the 3,500-4,000 places). The number of places
available is made public every year by the Ministry of Education and the Ministry of Health and
Consumer Affairs, after consultation with the competent authorities in the Autonomous
Communities and with the National Committees of each specialist field.

Physicians following specialist medical training programmes do so as Resident Doctors
in approved Teaching Units and Centres. Depending on the field chosen, they undertake

accordance with Directive 75/363/EEC of 16 June 1975). Some of those available in Spain
require hospital-based training, while others do not.21 Candidates are assessed at the end of
each year and, on completion of the programme, results are forwarded by the Centre's
Teaching Board to the appropriate National Committee for each specialist field, which then
decides whether or not to propose the awarding of the specialist degree by the Ministry of
Education and Science.

Lastly, it should be stressed that any physician who wishes to call himself a specialist
and engage in specialist practic must hold the degree of Specialist Physician. Furthermore, the

isa Is re  tfor positions in public and private specialist units and

ons 1 7/

§ 3. Manpower Planning-Freedom of Establishment

34. As was stated earlier, the National Health System devised by the Spanish Constitution is
based on the setting up of a public health service. In the words of RODRIGUEZ

PASTRANA,22 this merely means that "thenceforth the State possesses a legal instrument

ch it to to regulate and ol es. Ho r, in is it

ud man the system will ex prerog of th will
be eved state d or indirectly, or that it will coexist alongside
pri intiti tone 1d under the system's specific regime." Article 36
of the Constitution provides that "the law shall regulate specific aspects of the legal regime of
P ons and the exerc professions requiring qualifications...", although
it the freedom to ¢ one's profession (article 35.1) and freedom of

enterprise in the health sector (article 38). Moreover, articles 88 and 89 and ff of the General
Health Law (LGS) recognise both the right to freely practise a health profession and freedom
of enterprise, in accordance with constitutional provisions. In short, freedom to engage in
professional practice must be guaranteed, although room is made for limitations imposed by
constitutional requirements, which aim to protect users of medical services by ensuring that the
providers of such services are properly trained. Furthermore, Law 2/1974 of 13 February
(subsequently modified by Law 74/1978 of 26 December) which deals with the rules
governing professional associations, whose chief task is to regulate the exercise of the
professions and defend the profesional interests of members (art. 1.3), states that the State
tee the exercise of professions requiring qualifications, in accordance with statutory
article 2.1).

35. It was stated above that the medical profession is one which requires a professional
qualification and is regulated by law. A person may call himself a physician only if he has
obtained a Degree in Medicine, on completion of a university course. However, the holding of
the degree in itself is not enough to commence practice. Article 35 of the Statutes of the OMC
makes registration a compulsory requirement for anyone wishing to practise medicine of any
form, in both public and private centres. The OMC, which comprises all physicians in
professional practice of any kind, either as independent doctors or in the employment of central
or local administration, an Autonomous communities, all public or private entities,23 requires
members to comply with a series of obligations (membership fees, national health insurance,
etc) and to adhere to certain rules of discipline.24 Specialists must hold the appropriate
specialist qualification, regardless of whether they work in the public or private sector.25
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36. Freedom of enterprise must also be assured in the health sector, and this enables public
and private health care to coexist in the sector. The acceptance of the premise that health, under
the Spanish Constitution, is a public service necessarily implies that the public administrations

are em to re an ector h  h activ also. Ho this
cannot to m att isthes bodye ted with care
management. The General Health Law — which provides for private health services also —
nage of c alt the it
aven fin m ly, tsc th
approved hospitals and other forms of association.
Agreements of this type ublic outside reso
to provide health services. In d y can at the same

ensure that the approved centres do not themselves put in place complementary services which
would undermine the optimal use of public resources. In concluding agreements with private

centres, a ons must give prio non-p enti they
are com e centres in terms o iency, cost f the
LGS). out the role of ins te with regard to
health, tion to each patient 94.2 of the LGS).

e public sector are virtually placed on an equal

tive and financial controls, just as for any public hospital (articles 66.3 and 94.1 of

37. The exercise of non-nationals' freedom of establishment and freedom to provide services
in Spain is regulated by Royal Decree 1691/1989 of 29 December, which also regulates the
recognition of diplomas, certificates and other medical and specialist qualifications issued in
other EC Member States. The provisions were drawn up in response to the need to incorporate

irectives on the Spanish legislation.27 As regards the right of
of nationals of a s A le 7 of the Decree lays down the same rules
as those h lyto sh on at profe s must  ster
with the g Phys an ta country inattes  that

they have not been barred temporarily or permanently from practice. The Decree establishes a
procedure enabling non-nationals to exercise legitimately their right of establishment. This
procedure is applicable equally to physicians who set up their own practices as well as to those
who enter the employment of others, and as a general rule it should not take longer than three
months (article 13).

Practitioners form Member States who wish to provide their services on a temporary
basis are exempted from compulsory registration with the College of Physicians, although they
must submit to the local college a certificate stating that they hold the appropriate qualifications,
together with an explanatory memorandum giving their address and outlining their motives for
wishing to practise in the country. In all other respects they are bound by the entitlements and
obligations of their Spanish counterparts, and are subject to the professional disciplinary or
administrative regulations contained in Spanish law.

NOTES

1. A good reflection of this is Council Decision 75/364/EEC of 16 June 1975 to set up an
Advisory Committee entrusted with the principal task of assuring a comparatively high level of
training of physicians (including specialists) within the European Community (article 1).
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3. See also article 1.1 of Directive 75/363/EEC of 16 June 1975.

agreements between universities and healt
agreements aim to assure clinical training for u

5. See also article 1.2 of Directive 75/363/EEC, which envisages that such studies shall last six
years.

6. See Annex to RD 1417/1990 of 26 October.

7. See Directives 78/686/EEC, 78/687/EEC and 78/688/EEC of 25 July 1978 and
81/1057/EEC of 14 December 1981.

8. in and
de n um,
in
up aw
0/1 ral
1.2 on
the Statutes.

11. See Circular 1/1982 of 9 December issued by the Under- Secretary of State for Health and
Consumer Affairs.

12. Ministerial Order of 19 December 1983 sets out provisions for the postgraduate training in
Family and Community Medicine.

14. See R , imen Juridico de las especialidades médicas’, in
Revista de . 1988, pp. 158 £.
ini r July 1971 on ent Phy s and Minis

9 which regu trainin Social Sec
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17. Derogatory Provision Number 1 also derogates the Law of 20 July 1955.

4 June 19 article 18 of RD 4, ates
cian quali ns who are teach sis and

984 of 11 January, which establishes access to

as', in Revista de Administracién Publica, n.
Court Ruling of 10 July 1991 by V. ESCUIN
ecember 1991,

20. The Minsterial Order of 30 November 1984 (subsequently extended by the Order of 2
November 1987) sets out the rules governing selective tests for residents.

22. El servicio publico de la sanidad: el marco constitucional, cit., p. 31.

rly ruling 89/1989) endorses the view that
stitutional, even for physicians employed by the

om of association accord to

with the issue, " gh the fes
vice regime or are dependent on a public
till being exercised, albeit with a compulsory
ture and the corresponding statutory provisions
not modify in any way whatsoever the nature
of the activity, which continues to serve the same users. Although it is true that the requirement
does involve a restriction on freedom of association, in that a physician is not free pot to
re it in the f neral i at in rofes  al practice of
m e: al disc e rules, od of pers all of which
must be protected in conjunction with the constitutional values and rights of health, health care

and the lives and physical integrity of the population".
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24. The Statutes of the Organisation of Colleges of Physicians (OMC) and of the General
Council of Colleges were passed by RD 1018/1980 of 19 May. Professional practice denotes
the provision of medical services of all types, even where the physician does not practise
privately or where he does not have his own facilities (article 35.2 of the Statutes).

25. Article 13 of the General Health Law empowers the government to adopt regulations to
prevent illegal practice and malpractice, even though both are covered by Penal Code
provisions (articles 321, 565, 572 and 586 bis) and administrative sanctions govern
professional practice by unregistered physicians and aiding and abetting malpractice (article
40.1 and article 44 sections b) and m) respectively of the OMC Statutes).

26. Derecho a la salud y Administracion Sanitaria, cit., p. 213.

27. See Directive 75/362/EEC, completed by Directive 81/1057/EEC; Directive 75/363/EEC,
which was subsequently modified by Directive 82/76/EEC (which modifies Directive
75/362/EEC also).
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Chapter II. Illegal Practice of Medicine

38. In the previous chapter we described the procedure for access to the medical profession.

To recap briefly, it is necessary first to have completed university studies leading to the Degree
in Medi and wh itis compulsory to
register the of int tended area of
practice:! furthermore, specialists must hold the appropriate diplomas accrediting that they have
completed the relevant studies and practical work enabling them to call themselves specialists
and seek employment as such in all private or public centres;2 this means that although all
graduates in medicine may practice any branch of medicine, no-one may use the title of
specialist (or take up such a position) unless he holds the appropriate qualification. However,
as we shall see below, the courts have reached a different conclusion with regard to this
question. The profession may be practised only when the above-mentioned legal requirements
have been met. All the above make up the exclusive rights of professional practice which is
conferred on physicians in view of the high degree of qualification required and the subsequent
penal protection afforded to the profession to prevent practice by non-members or non-
qualified practitioners.
Illegal practice can indeed constitute an offence of encroachment and is punished by Spain's
Penal Code (article 321, governing the offence of usurpation of functions): "Any person who
practises a profession without holding the corresponding official qualification, or a
qualification recognised by a legal provision or international convention, shall be liable to a
prison sentence of between six months and one day and six years. Furthermore, where the
offender passes himself off in public as a qualiﬁed professional he shall be liable to a fine of
between 100,000 and 1,000,000 pesetas.” It is generally held3 that persons who commit such
an offence harm various interests which have repercussions on society as a whole. The most
important of these is the requirement concerning academic qualifications as a means of ensuring
correct professional practice; the State endorses the validity of these qualifications in that it, and
it alone, is empowered to award them. On a second level lies the collective interest of the
profession concerned, which must ensure that professional practice is limited exclusively to
those who can provide the necessary guarantees in the form of the recognised qualification.
This exclusive right of practice means also that users (in this case, patients) will receive the
services of a qualified professional, although it should be said that an unauthorised person who
has provided satisfactory services and has cured the patient's illness will still nevertheless have
committed an offence.

39. For an offence to exist the following requirements must be fulfilled:

a) An offence is committed only where the profession —such as medicine— which is practised
illegally requires an academic qualification (notwithstanding the fact that the Penal Code refers
to an "official" qualification, which is a much broader term).4 Alternatively, the qualification
may be one which is recognised by a legal provision (where authorisation is given to the
awarding of the qualification by centres which do not belong to the State) or international
convention, which affects in particular physicians or specialists (both Spanish and non-
Spanish) who have obtained their professional qualification abroad.

b) The offender must perform actions proper to the profession of physician as stipulated in the
regulations governing medical practice (see Chapter I of this part). No encroachment takes
place where a patient treats himself or is aided by a relative, under the guidance of a physician.
This is an important point given the increasing frequency with which patients, particularly the
chronically-ill, treat themselves at home (diabetics who administer their own insulin injections,
patients with terminal renal insufficiency who receive dialysis in their own home, patients with
respiratory problems who give themselves oxygen, etc). The offence does not exist either in
the case of charlatans (quacks) as long as they do not undertake operations or administer
products (e.g. prescribe drugs) which may only be given by physicians.5 This coes not mean,
however, that such persons are exonerated from liability in respect of possible injuries they
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might cause to their patients or where the latter's condition seriously worsens as a result of
being prevented from seeking the assistance of a qualified practitioner. The charging of a fee is
not an indispensable requirement of illegal practice,$ although exceptionally any such charge
may me the  ersonatoris g fraud (for example, if he deceives the patient by
leading bel in the treatm en in fact it will not cure him at all or has little

n of th e mentioneda eisini
ral are red. Although widely
that one single action suffices (except where the very nature of the profession or its regulations
require something more habitual),” we are of the opinion that professional practice in general is
b perso thus the activity ed to tute
e ts, at the case of medi Habit s or
repeated actions of the type mentioned above shall give rise to one offence only.
d) Encroachment may only be committed intentionally and thus it cannot stem from negligence,

s not rule out a j -penal aisal of the co of so
ves that he can out p sional acts w the
Any person who ces  gally in this and, in passes him  off in
p as a professional be ty of a more us offe e32]l,para h2of

the status in question.

41. The offence of encroachment may be concurrent with other offences: if, during the
course of unlawful practice, harm is caused to a patient's health or life, because the treatment is
inadequate due to the offender’s lack of professional training, the person may be liable also for
an offence of recklessness leading to homicide or bodily injury;? or of forgery of documents
(academic or degree certificates); 10 and also, as has been mentioned above, in exceptional
circumstances fraud.

42. A physician who fails to register with the College of Physicians, that is, a qualified

43. Spanish courts have had to deal frequently with cases of illegal medical practice and have
used the full weight of this criminal offence to punish such acts, whether by professionals of
lower rank (nurses, for example)!1 who have impersonated physicians, or by persons who
have no connections whatsoever with the health-care professions.12 Dentistry has traditionally
been the field to suffer most from encroachment. Although case law includes clear examples
which constitute illegal practice of dentistry, such as when a dental technician undertakes
implants or other activities proper to a qualified dentist,!13 or where such practices are
undertaken by members of the nursing profession,!4 we would question the conviction of a
graduate in medicine who does not hold the appropriate qualification required for dental
practice, merely because he has habitually practised the speciality although without passing
himself off as, or attributing to himself the status of, a qualified dentist, which is the only
offence that is expressly prohibited, as was stated above.15 The Supreme Court (2nd Chamber)
ruled that an offence is committed by a medical graduate who, although not holding a
qualification in dentistry, engages in habitual practice, but not when he does so occasionally
and in special circumstances which justify his action, depending on the specific case.16
Other health-care professions, such as nursing, 17 have fallen foul of illegal practice by persons
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ifications.
n or encroac in Sp is an
ons with no tions oever
sionals whose qualifications are insufficient to
even be committed by physicians who do not

hold the relevant specialist qualification.18
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9. Ruling of the Barcelona Provincial Court of 6 February 1990, by which a nurse was found
guilty of professional recklessness, although she was cleared of charges of illegal practice.
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Penal Code).
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14. Rulings of Supreme Court (2nd Chamber) of 8 March 1968, 18 October 1969; (3rd
Chamber) 11 October 1991 (competence to hire a nurse to take blood and carry out analytical
tests on council premises).

15. The view is shared by SERRANO GOMEZ, 'El intrusismo en la Odontologia', cit., p.
1068.

16. Ruling of Supreme Court (2nd Chamber) of 13 June 1990 (although the verdict was that an
offence had been committed, the accused was cleared becuase in the court's opinion he had
unwittingly committed an unavoidable error due to the incorrect legal guidance given by the
College of Physicians on a somewhat "grey" issue (to use the Court's expression); Ruling of
12 March 1990 (dismissing possible error on the part of the physician), 21 June 1991. A
previous ruling, using different arguments, had been given by the Supreme Court (2nd
Chamber) on 18 October 1969.

17. For example, in Ruling of Supreme Court (2nd Chamber) of 28 March 1980.

18. C.M. ROMEO CASABONA, E! Médico ante el Derecho, (Serv. Public. del Ministerio de
Sanidad y Consumo, Madrid 1985, 3d. repr. 1990), p. 5.
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Chapter III. Control over the Practice of Medicine
§ 1. The Order of Physicians
I. Legal Framework and general competences

44. In view of the importance of medicine in the community and the complex nature of
medical services, the Administration has sought to reserve medical professional activity for
those who are highly qualified both technically and scientifically.! Elsewhere we have
discussed the fact that the position of physician or specialist can only be attained on completion
of the relevant degree course in General Medicine or in the specialist field. The State has the
exclusive right to issue such degree certificates, thus providing a guarantee that holders are
qualified to provide medical services. However, the medical profession makes a further
demand: it is not enough to simply guarantee that those who are admitted to the profession are
properly qualified, it is also essential to ensure that medical practitioners perform their duties in
accordance with the shared interests of the profession, thus establishing a kind of self-imposed
control of the medical profession. The Spanish Constitution reflects this in its recognition of
the value of professional associations for such purposes, stating in art. 36 that "the law shall
regulate the specific legal attributes of Professional Colleges. The internal structure and
procedures of the Colleges must be democratic".2 The Professional Colleges Law of 1974
('Ley General de Colegios Profesionales’), which is the basic corpus of regulations in this
respect, had to be revised to bring it into line with constitutional provisions, particularly with
regard to the democratic processes required of Colleges.3 Legal exercise of the medical
profession is subject to prior membership of a College.4 Membership is compulsory,5 as it is
in other professional fields, and although this is the subject of no small amount of controversy
in a wide range of professions, it provides a guarantee for the public and relieves them of the
responsibility of establishing whether or not the person performing a medical act does indeed
hold the appropriate qualifications for professional practice. Furthermore it provides an
efficient means for members to defend their professional interests against inappropriate,
unethical and illegal practice.

45. From the organisational point of view, aside from the above-mentioned law on
professional bodies, medical practice is regulated by the Statutes governing the Organisation of
Colleges of Physician and the General Council of Colleges of Physicians, as passed by RD
1018/1980 of 19 March, which repealed the previous Regulations dating back to 1 April 1967.
The system is made up of the provincial Colleges of Physicians, Associations of Colleges of
Physicians and the General Council of Colleges of Physicians, which constitute the organs of
representation and the governing body of the Organisation of Colleges of Physicians (known
by its acronym in Spanish, OMC). With the exception of the Associations of Colleges of
Physicians, these bodies are corporations which are governed by public law and endowed with

their own legal personality and full capacity to achieve their aims.6

46. The Organisation of Colleges of Physicians brings together all physicians who carry out
professional activity of any type, whether independently or in the service of the Public
Administration or private institutions. It is the sole representative body of the medical
profession, with exclusive responsibility for the regulation of medical practice within its area of
jurisdiction and the defence of professional interests (art. 1. 4 of the OMC). The fundamental
aims of the OMC, according to art. 3, are as follows:

a)The regulation, within its jurisdiction, of medical practice; exclusive representation of
physicians and the defence of the professional interests of its members, without
prejudice to the powers and responsibilities of the Public Administration in respect of
physicians who are public servants.

b)The safeguarding and observance of the deontological and ethical principles of the
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and prestige, through the dra up and
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s.
ties in the provision of health care services, to
, and of the most efficient, just and equitable
regulation of health care services and medical practice, as stipulated by the Professional

Colleges Law.
47. The provincial Colleges of Physicians are the key element in the organisation of medical
practic 4.3 of ssional Colleges
for the rofessi the limits of the

divide its provincial territories into districts, h

in the area to perform the executive functions delegated by the College Board (art. 29 of the

OMC). Among the powers and duties of the Colleges of Physicians, apart from those

specciﬁcally stipulated in their individual statutes, are the following (art. 34 of the statutes of the
MC):

a) bility for the representation of physicians before provincial authorities and
in .
de of th and p e of the members they represent, or any other
er, y are dtoh ent, injury, lack of consideration or disregard
ce. The
a list of
stricts in the prov for ng of
for the carrying , opo rning
practice.
n of the rules rning ce.
disciplinary sof u tion, breaches of ethics
and a as a physician. Colleges are also responsible for the
imple easures.

g)The study of the financial relationship between physicians and their clients and,
where appropriate, the power to discipline members whose actions might undermine

p ce. Coll hall also express an
| nd the sts of the medical
profession before the Administration, Institutions, Courts, Organisations and private
individuals in accordance with the current provisions.
1) the on of ssional fees es.
i) the autho in the form health care policy and
planning and implementation thereof, as well as participation in all matters relating to
health promotion and health care.
k)The development and implementation of general and scientific educational
programmes to complement those envisaged under the Plan drawn up by the General
Council.
1)The development and administration of services and institutions to ensure adequate
social security cover and other forms of professional cover for members.3

Each college must have an Ethics, Medical Law and Authorisations Committee.
Furthermore, professional interests are most efficiently served by the setting up within the
Colleges of specific Sections that bring together members working in the same professional
area and with the same professional concerns. These Sections are responsible for matters
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relating to the specialist field concerned and for presenting studies and proposals to the college
bodies. A certain number of sections are obligatory,9 although others may be created in the
interests of the college concerned and in accordance with its statutes.

are the and the of
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50. The democratic structure and workings of professional bodies imposed by the
C
el
el
who commit any of the offencesset out in the statutes, be they minor, serious or highly serious,

that disciplinary responsibility is not to be understood as exempting members from liability of
any other type that they might incur, the doctrine of the Constitutional Court with regard to
breaches of the non bis in idem principle should be taken into account.

e fact 1 ing physicians must register with a College does not preclude

of ass n context of a trade union organisation. Although the trade union
movement is not normally associated with this kind of profession (or rather it has not been
associated with it historically), recently doctors have become extremely active in industrial
relations as a result, chiefly becuase more and more are gradually moving from what was
traditionally independent practice towards salaried or civil service positions. Physicians'
demands are therefore falling more within the realm of labour relations than the general
framework of medical practice. We will not go into a detailed discussion of the ideological
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II. Professional Duties towards Colleagues
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Colleges of Physicians may also "intervene to achieve agreement or arbitration on questions of
a professional nature that may arise between members."19

ITII. Disciplinary Competences

structure and the functioning of such bodies must be democratic."

55. This constitutional formula led to the drafting of the Code of Medical Ethics, endorsed by
the Sec ril h
an the in n
eth cal an 1
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Statute were derogated.20
In 1990, 11 years after the Ministerial Order, the new Code of Medical Ethics and

De iled. to e reports by
the of th es the Euro cal
Guide, consists of 44 articles and one further concluding article. Divided into thirteen
ters, it n, a other as general prin which sh
ssional (Ch IT), phys nt relations ter III), p

secrecy (Chapter IV), health care quality (Chapter V), the role of physicians in reproduction
and respect for the life and dignity of individuals (Chapter VI), relations between physicians
(Chapter VII) and relations with the other health professions (Chapter VIII).

56. Mention should also be made of the General Statutes of the Organisation of Colleges of
Physicians and the General Council of Colleges of Physicians respectively, which were
approved by Royal Decree 1018/80 of 19 May 1980.

Article 3 of the Statutes of the former states that the Organisation's fundamental goal is
to
2. Safeguard and observe the ethical and social principles of the medical profession, as
vcvell as its dignity and prestige. To that end it shall draw up and apply the appropriate
odes.
4. Collaborate with the authorities in giving effect to the right of all Spaniards to
protection of their health and to the most efficient, just and fair regulation possible of
health care and the practice of medicine, as well as to all the rights contained in the Law
governing Professional Asociations.

Article 31 lists among the General Council's general powers the exercise of the
functions set out in the Council's own rules and regulations in relation to the aims attributed to
it under Article 3 of the Statutes and the Professional Colleges Law. Specific competences are
outlined in article 32:

1. Ethics:

Supervision of professional practice. Control over professional publicity of
media information with reference to the profession, which might prove harmful to
public health or to the legitimate interests, traditional prestige and dignity of the medical
profession.

The Statutes also provide for the setting up within the General Council of a Central
Committee on Ethics, Medical Law and Authorisations to advise the Council on all matters
relating to its sphere of competence, to report on appeals lodged with the Council against
decisions of Colleges on such matters and to handle all correspondence with the Administration
on the above issues.

Articles 33 and 34 set out the competences of the provincial Colleges, which are
charged with the application of ethical rules governing medical practice (article 34 d); it is their
job also to ensure that registered member comply with their professional ethical and legal
obligations (article 34 e); to take disciplinary action against members who engage in unfair
competition, or who breach ethical rules or abuse their position as practitioners (article 34 f); to
study the financial relationship between physicians and their clients and, where appropriate,
take disciplinary action against members whose actions may undermine the prestige of the
profession in this respect (article 34 h).

Title VIII of the Statutes deals specifically with Rules of Discipline, the general
principles of which are given in article 63:

1. Members shall be liable to disciplinary action in the cases and circumstances set forth

in the present Statutes.

2. The rules of discipline contained in the present Statutes do not exempt members from

liability of any other type which they may incur.

3. Disciplinary measures may only be taken after the setting up of an enquiry to

examine the case in question and in accordance with the procedure laid down in the
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present chapter. However, in cases involving minor infringements and following a
hearing of the member concerned, action may be taken without a specific enquiry.

4. The power to impose disciplinary measures lies with the Boards of the Colleges of
Physicians. However, the appraisal and punishment of breaches of discipline
committed by Board members shall be entrusted to the Assembly of College Presidents.
5. Any disciplinary action agreed upon shall be enforced with immediate effect,
although decisions may be appealed. However, where enforcement might lead to
irreparable or virtually irreparable harm, the body concerned may of its own initiative or
at the request of the party concerned suspend the action against which the appeal has
been lodged.

6. Colleges shall notify immediately the General Council of all disciplinary action taken
in respect of serious or highly serious offences, and shall forward an extract of the file
of enquiry. The General Council shall keep a register of action taken.

Breaches of discipline are described in article 64 and are classified as minor, less
serious, serious and highly serious

1. Minor misdemeanours:

a) Non-compliance with regulations governing College documentation or documents

which must be processed by the College.

b) Failure to inform the College of changes affecting professional status etc, which

must be recorded in the member's personal record.

¢) Failure to heed College requirements or to submit reports when so requested by the

College.

2. Less serious offences:

a) Failure to provide a certificate or information where provision does not entail risk to

the patient.

b) Passing oneself off as having a qualification or competence when this is not the case.

¢) Failure to submit contracts for College approval.

d) Manifest abuse in billing for services or charging a fee below the minimum stipulated

fee.

e) Persisting in the commission of minor misdemeanours during a period of one year

after being disciplined for such offences.

3. Serious offences:

a) Deliberate and rebellious lack of discipline towards College governing bodies and, in

general, serious disrespect towards the latter.

b) Acts and omissions which undermine the morals, decorum, dignity, prestige and

honour of the profession or which entail disrespect towards members.

¢) Serious intentional or negligent breaches of professional secrecy resulting in harm to

third persons.

d) Non-compliance with rules governing the restricted use of drugs and the exploitation

of drug addiction for personal gain.

e) The issuing of reports or certificates known to be false.

f) Persisting in the commission of less serious offences during a period of one year

after being disciplined for such offences.

4. Highly serious offences: _

a) All conducts constituting offences of intent, within the field of the profession.

b) Intentional violation of professional secrecy.

c) Attacks on the dignity of persons in the course of professional practice.

d) Malicious or intentional neglect of patients.

e) Persisting in the commission of serious offences during a period of one year after

being disciplined for such offences.

y uti out in article 43 of the
s in 44 or non-compliance
hich are not covered by numbers 1, 2, 3 and 4
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above, shall be adjudged in the light of the similarity of the offence with those listed above. In
all cases, the Ethics Committee shall be heard before any disciplinary action is taken".
Still on matters of discipline, article 65 states as follows:

1. The fol measures may be taken in respect of disciplinary offences covered by
the previo le:
a) Private caution
b) Official caution
nal practice
ians

to a private caution by agreement of the Board.
spect of less serious offences.
by temporary suspension from practice for a

5.
fo
6.
CH] b
ly sts
to be taken by the Plenary Meeting of the Board, at
which at least two thirds of Board members must be in attendance. At least half of those
f
e
and any factors which mi ter said responsibility. Where more than one
punishm aid down for each e, the College is empowered to take the action
it fee be ate.
8. Hi se which affect the general interest may be reported in College
publications.

Article 66 governing the expiry of disciplinary liability reads as follows:

1. pire:
a)
b) When the member complies with the disciplinary action taken.

¢) On prescription of the offence(s).
tion or by agreement of the College concerned,

uncil.

are placed on the member's record shall be

as complied with the action taken, he conducts
himself properly for a period of three months (minor misdemeanours), six months (less
serious offences), two years (serious offences) or five years (highly serious offences).

3. nces one year after th ifnoe has

op , €XC which constitute case p tion

be the same as that laid down for the felony, if greater than one year.
which that
of Phy , by

Other offences shall be dealt with by the Board, following the holding of a disciplinary
enquiry and in accordance with the procedure described in the next article.

Where the disciplinary matter relates to an offence committed by a member of another
Provincial College, the enquiry shall be undertaken in full by the College in whose territory the
alleged offence took place. Any action taken shall be notified to the member's College through
the General Council.
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Disciplinary matters involving Board and General Council members shall be handled by

the latter.
Lastly, article 68 regulates disciplinary procedure as follows:

1 dure shall be initi cally or at the st of a by
a f the competent of its own in ve or ing
d

2. On leamning of an alleged offence, the Board of the College is empowered to conduct
a confidential investigation prior to taking the to und ry.
Alternatively, on the basis of the info mation e to it, no

further action and order that no disciplinary measures be taken or impose one of the
punishments applicable to minor misdemeanours.

3. Once it has chosen to proceed, the body may take any interim measures it deems
appropriate to assure the proper implementation of its eventual decision. No interim

judge" from among its members or fro

person appointed must have more years of service than the person facing the
disciplinary action or, alternatively, must have at least ten years professional practice.
Acceptance of the appointment is compulsory, unless the appointee has good reason not
to o or his intment nged before the Board by the member facing the
ac The B may ap Secretary or authorise the instructing udge to
designate one from among the members of the College.

5. The only reasons which may justify non-acceptance of or challenge to an
appointment are consanguinity up to the fourth degree or affinity to the second, close
friendship, clear enmity or personal interest in the matter.

6. In order that they may be challenged, the appointments of the instructing judge and

shall be n pe again ngs hav n
. The latter his ttoco within a d
of eight days following receipt of notification.
7. The person ag wh dings have been instigated may appoint a member
to defend him or rve He shall be notified of this possibility and shall be

given ten days in which to notify the Board of the name of the person he chooses to
appoint and also that said person is willing to act in such a capacity. The appointee shall
be present in all the enquiries undertaken by the instructing judge and may propose that
other lines of investigation be explored on behalf of the defendant.

The person facing the disciplinary action may also have his counsel accompany
him during all proceedings.
8. The instructing judge is empowered to request any background information deemed
necessary and to order any enquiries and other actions which might help clarify the
circumstances under examination or which might help determine whether or not these
merit disciplinary measures.
9. In addition to taking the appropriate statements, the instructing judge shall provide
the accused with a written list of accusations, indicating clearly the alleged offences
with which he is being charged. The accused shall be given a non-extendable period of
eight days following receipt of the notification in which to answer the charges and
furnish any proof he may wish. On receipt of this answer, or on expiry of the eight-day
limit, the instructing judge shall admit or reject the proof offered and order any action
which he considers to be of help in clarifying the circumstances.
10. On completion of his enquiries, and no later than four months after the opening of
proceedings, the instructing judge shall propose a solution to the case. A copy of this
proposal shall be provided to the accused, who shall have eight days following the date
of receipt in which to study the contents and adduce further arguments in writing.
11. All the above proceedings shall be notified to the College Board, which, on receipt
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of the arguments presented by the accused or once the time-limit for the presentation of
any mants sed, shall

held r. The shall hear

exists) or the Ethics, Medical Law an

accused of the full text of its final decision.

12. The Board may choose to send th back to the cting j est
further enquiries not pursued at the ti which are ¢ to the In
suc prior le back for further enquiries, the Board shall inform
the of its he may, t days, he
co od is not to as the on
of above.

13. Any decision marking the end of the disciplinary enquiry shall be grounded on
specific motives. No circumstances other than those which served to draw up the list of
accusations or the proposed solution shall be admitted, although said circumstances

the General Council against the final decision
submitted to the College, which shall forward
ithin three days to the Council.

e decision of the General Council to the Court

for Administrative Disputes.2!

57. As was seen pterI § 3.1, the lem may arise that more than one disciplinary
body becomes inv A case of this was dealt with by the Supreme Court (4th

from practice for a period of nine months. The decision was confirmed by the (as it was then)

waiting for the ruling of the Criminal Court (...) However, it is true that in cases such as this,

which a of subj on or cial of cy een the
physici is associa ,the p toh dis m may be
di nt to and i endent al alth this not that
th nciple of bis in n for ame nce d be

violated". However, the ruling also states that "the necessary subordination of disciplinary
powers to the jurisdiction of the criminal courts when a criminal procedure is being followed
with regard to the same event means that the disciplinary proceedings may not be proceeded
with, opened or concluded while the criminal enquiry continues."

58. Separate mention should be made of the disciplinary powers of the Administration with
regard to ial Sec tem. Until such times as the new Frame
Statute p of the Health Law comes into existence, the
regulations are still those contained in the Legal Statute of Medical Staff of the Social Security
system, under Decree 3160/66 of 23 December 1966. Given that the new Framework Statute
should see the light of day shortly, we will include a brief outline of the system which is to be
applied in future. The Statute is complemented by, among other provisions, Circular 15/85 of
the Directorate General of INSALUD of 9 October 1985 and Circular 8/78 of the INP of 10
March.

It goes without saying that these rules and regulations apply only to medical employees
of the Social Security system, in accordance with statutory provisions.22

Disciplinary offences and action are dealt with in Chapter VII. Article 65.1 should be
understood as attributing disciplinary powers in relation to medical staff of the Social Security
system to the Ministry of Health and Consumer Affairs, independently of any other jurisdiction
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to which the members of staff may be subject in respect of activities which have no connection
with their status as employees of the system. Consequently, and under article 65.2, the
Ministry is competent to deal with disciplinary proceedings arising out of staff members'
failure to fulfill their obligations towards the Social Security system.23 Offences are classified
as follows in article 66:

2. Minor misdemeanours:

a) Peristent lack of punctuality.

b) Negligence or inexcusable lack of care in the performance of one's specific duties,

where this does not represent major harm to the service.

¢) Discourtesy towards superiors, colleagues, subordinates and members of the public.

d) Improper or wrongful referral to specialists.

3. Serious offences:

a) Persistent commission of minor misdemeanours.

b) Absence from place of work without good cause.

¢) Non-performance of specific duties where this causes major harm to the service.

d) The inclusion of false information in Social Security documents or certificates.

e) The issuing of unsigned prescriptions or improper use of prescriptions by the

physician.

f) Taking of fees or similar reward from covered by Social Security or
affiliated to it under the terms laid down in governing access to Social
Security health care; to knowingly certify where such is not the case or to
pursue personal financial gain by encouraging Security patients to seek private
medical care.

g) Disrespect towards one's superiors, colleagues, subordinates and members of the
public.

h) Non-compliance with regulations or instructions received where such non-
compliance upsets the service or is detrimental to the care provided.

i) Breaches of professional secrecy.

j) The performance of acts which clash with the interests of the Social Security system.
k) Acts of insubordination in centres belonging to the Social Security system.

D) Generally, any inexcusably negligent action which is damaging to the care provided
and any other action which is unbecoming of the dignity of the author.

4. Highly serious offences:

a) Persistent commission of serious offences.

b) Continuous and wilful lowering of professional standards.

¢) Abandoning one's place of work, that is, failure to tum up for work for more than
seventy-two hours without permission or good cause.

d) Individual or collective insubordination in the course of one's work in the Social
Security system.

e) The causing of wilful caused to the Social Security system or persons covered by it.
f) Lack of integrity or morals and any other conduct which constitutes a Penal Code

offence or felony.

The next article (67) sets out the punishments applicable to the above offences:

1. The following action may be taken in respect of the offences listed in the previous
article:

a) Written caution, which may or may not be placed on the employee's record.

b) Loss of earnings for a period of between five and twenty days.

¢) Suspension from duties without pay for a period of between one month and one
year.

d) Permanent suspension from service.

2. The disciplinary action described in section b) above shall not entail loss of bonuses
payable in respect of family circumstances.
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Cautions are given for minor misdemeanours and may be issued by the provincial head
office of INSALUD without a formal enquiry. Measures b) and c) apply to serious and highly
serious offences, depending on the circums inces of the case; permanent suspension from
duties shall apply only to highly serious offences (article 68). It should be noted that the
measures contained in sections b) and c¢) of article 67 may well be contrary to article 31.3 of the
Spanish Constitution, which stipulates that only a law (as opposed to a decree) can regulate

such matters.24
§ 2. Professional Liability
I. General Aspects

59. The medical profession has become increasingly regulated in recent years;25 as was seen
in Chapters I and II above, this process of regulation stemmed from the need to define the
scope in the light of le profe which require
acade as stipulated in h Co ion. It can be
explained also by the importance which medical activity holds for society, which demands
thorough regulation not merely to ensure that users may be defended against malpractice and
physicians held liable for their actions, but also as a way of providing points of reference for

$io in situa n wh may have doubts as to their role,26 and to help them
eci s when with t situ: tions (organ transplants, euthanasia, abortion,
etc.).27 Regulation must keep in mind at all times the ultimate objective of the process, which is
n dly complex al activity a clear legal

to 1 hysi s in a con security.

Some have viewed this increased regulation of medical practice as being tantamount to a
recourse on the part of the patient or his next-of-kin against the provider of treatment should
conflict arise if the treatment does not achieve the expected curative results; conversely, it has

in suchc¢ S, P ing
t's state o not res

There is certainly an element of truth to the above, which is why it would be rather one-
sided to consider that regulating medical practice aimed essentially to persecute physicians;
fears of this type gave rise to the threat of defensive medicine, that is, the physician would
endeavour to confirm his diagnosis through numerous repetitive examinations which would
serve to delay commencement of treatment, push costs up and undermine efficiency.28
Practitioners themselves have long advocated that the conditions governing physicians' liability
should be spelled out as clearly as possible, and their demands in this respect have been met by
Spain's legal order in a way which shall be examined later.

60. The manifestations of professional medical practice the professional activities, and
consequently any liability derived therefrom, may be studied from the standpoint of the legal
nature of the provisions which regulate all such manifestations. A distinction is drawn between
criminal and civil liability.

II. Criminal liability

61. The body of legislation governing the matter is the Spanish Penal Code, which
distinguishes between liability stemming from conducts involving intent and those of a
negligent nature.

A. Liability in respect of intentional conduct

62. Intentional conducts covered in the Penal Code presuppose that a conscious and wilful
attack has been made on the legally-protected interest. The author of such conducts shall be
liable for them if, in addition, another series of requirements are fulfilled, although he will be
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exonerated from liability in certain cases if, for example, a justifying cause is involved, such as
circumstances which render lawful the conduct that represents an attack on the legally-protected
interest, given that the harm caused is permissible by law (for instance, a person who acts in
legitimate self-defence or out of necessity).

63. Clearly this type of criminal liability covers physicians in the same way and under the
same conditions as any other citizen. It would be extremely difficult —although not
impossible— to imagine that a physician, in the course of professional practice and when
performing a curative action, would intentionally commit homicide (article 407) or cause injury
(articles 418-423). In such cases, there are no criteria which might differentiate the physician's
scope of liability nor different rules of incrimination based exclusively on his status as a
professional. Given that there is nothing to distinguish the intentional conduct of a physician
from that of any ordinary person, and also that such offences are not commonplace in medical
practice, the argument advanced by some that physicians should be held criminally liable only
for any intentional offences they commit should be rejected. A different situation occurs when a
physician uses his special knowledge to facilitate or secure the commission of an offence or to
ensure that it goes unpunished. However, here again this situation is by no means limited to
physicians but rather is equally applicable to pharmacists, chemists, biologists, gunsmiths,
police officers, etc.

64. Nevertheless, consideration must also be given to the hypothesis that a physician
deliberately and consciously fails to assist not just any sick person or the victim of an
accident,29 such as in the cases mentioned in a previous chapter, but his own patient, and as a
result of this failure to act the patient dies or sustains irreparable consequences to his health. In
these cases, jurists consider that an intentional or wilful offence does exist, the so-called
offence committed by omission, which is the equivalent of an act committed through active (as
opposed to passive) conduct. Depending on the circumstances and the specific case, an offence
of homicide or wilful injury shall exist. Besides other requirements which need not be gone
into here, the legal grounds for this criminal liability on the part of the physician are derived
from the close relationship which exists between patient and physician as a result of the
contract or other form of de facto connection (an example being the hospital doctor on duty
who treats a casualty department patient). In these cases, in view of the privileged position
enjoyed by the physician in relation to the life and health of the patient, he has a special duty to
guarantee "his" patient's legally-protected interests and this obliges him to provide his services
in such a way as to ensure that no harm comes to these interests, provided, of course, that he is
able to in the circumstances.

B. Liability in respect of negligent conduct
a. Juridico-criminal negligence: features and configuration in the Penal Code

65. In negligent liability the legally-protected interest (in this case, the life, integrity and
phy r of the harmed intentionally. Liability is based rather on
the 's € may f ertain duties of care or diligence, as a result of

himself, that is, the means and the use he has made of these means,30 the lack of due diligence
in his action led to the ded and ps

Given the na ce of negl it is thi of

speaking arises most frequently in professional acts, particularly unlawful acts committed by
physicians.

66. Since the reform of the Penal Code in 1989,31 article 565 includes so-called reckless
negligence as an offence ("any person who out of recklessness commits an act which, if
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committed intentionally, would constitute a criminal offence, shall be sentenced to a term in

" (CP, 565 ce, with or without a breach of regulations, is

ered to inor our ("any person who, out of simple negligence
or carelessness causes to others harm which, if caused intentionally, would constitute a
criminal offence, shall be liable to imprisonment for a term not exceeding thirty days and a fine
of between 50,000 and 100,000 pesetas, provided that the negligence in question entails also a
breach of regulations; where this is not the case, he shall be sentenced to imprisonment of
between one and fifteen days or a fine of betwen 50,000 and 100,000 pesetas”, (CP article,
586 bis.1).33 The difference34 between offences and minor misdemeanours involving
negligence is that in reckless negligence the breach of duties of care is more serious, more
inexcusable or clumsy compared with the less serious breach which leads to simple negligence;
and the difference between the two types of simple negligence is that the author's conduct is
more censurable and reprehensible where regulations exist which expressly set out the contents
of his duty of care than when such provisions do not exist (here regulations should be
understood in the widest sense, that is, anything from a law or statutory rule down to a circular
or internal memorandum, as long as they take the form of a legal provision).35

67. On the other hand, reckless negligence may be aggravated when professional negligence
or lack of expertise are involved also ("when death or injuries with the results provided for in
les 4 . an P onal e or lack of ise are
lved, es d pres shall be im These
sentences may be increased by one or two degrees at the discretion of the Court when the harm
caused is extremely serious”, CP, article 565.2).36 This provision on aggravation has been
criticised by experts, some of whom argue that it should be deleted or at least that its effects be
softened, as we shall see below.

68. To sum up, the Penal Code uses the term "imprudence" alongside "lack of expertise" and
"negligence"”. The law uses these terms to denote the taking on of an excessive or "non-
permissible" risk, which entails a breach of certain duties of care, although there are certain
nuances of difference in the case of lack of expertise and negligence in the field of professional
practice (in other cases, imprudence and negligence are synonymous).

b. The elements of offences of negligence: aspects of greatest relevance to medical practice

69. Notwithstanding the clarification given above, it would appear that a literal reading of the
Penal Code is insufficient to enable us to grasp the scope of liability in respect of negligence
and its repercussions for physicians. It is thus up to those whose job it is to interpret the law (at
the end of the day, the judges who have to apply it) to determine specific examples of the
elements through which liability has to manifest itself in order to have legal-criminal relevance.

In the case of offences of negligence as described in the Penal Code, the following
elements must always be present: a) failure to observe the duties of care entailed in professional
practice; b) the causing of death or injury to the patient; ¢) causal link between the conduct of
the physician and the result; d) the existence of an unlawful link between conduct and result, or
objective imputation of the result. Each of these elements will be examined in detail below,
although we will focus only on the aspects which are of greatest relevance to the specific

category of medical negligence.37
a'. Failure to observe the duties of care entailed in professional practice

70. Let us look first of all at conduct in which due care is not exercised. This is certainly the
most complex element or component part of the offence, and the one which proves most
difficult to unravel. In practice, in the final instance whether or not an offence of negligence
exists will depend on this element, although it should not be forgotten that the other component

parts of the offence must also be present.
This requirement stems from the criminal rule which lies at the root of offences of
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negligence and which states that in their social life (in all areas of social life), citizens'

ou s de toe that ly-prote
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by the rule. It is to compare the duty of care required in the particular
of social life wi t of the author.
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outcome, which means that the level of this duty will vary from person to person. This
of care.38 This notion of the duty of care is

, particularly with regard to professionals of

ame specialist branch, given that if they fail to

in breach of the duty of care which is within

is situation would also affect those of below-

ving breached the duty of care) if they used all

ng

in

to
Onl fai use thi ity n tively can a e for
the fa of the of 0 rise in turn 0 of

negligence;39 if this is not the case, in certain situations an intentional offence may exist,
whereas the rest would not be punishable.40

the (intellectual) criterion of the objective
on), and is corrected and restricted by another
gerous actions are prohibited, that is, actions
e and which an intelligent and judicious person
would refrain from committing.

a". Technical fault, breach of lex artis and of the duty of care

74. It cult to describe i ific terms the content of the duty of care as
conceive tively, due to the ariety and complexity of the conducts which
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have to be appraised.

One could determine content on the basis of general laws which are applicable to cases
which fit the legal description of the offence or ones of a similar nature. This set of technical
rules and procedures is what is commonly known as lex artis, which naturally differs from
sector to sector and from profession to profession. The implication of this is that a physician or
health-care professional who has been guided by the lex artis, by what his skill and judgement
indicate to be appropriate at each moment and in each circumstance, generally-speaking will not
have breached his duties of care. This is an issue to which we shall return later.

Determining the existence or otherwise of a breach of the duty of care is also possible,
although less frequent in the case of physicians, on the basis of technical or administrative
provisions. As has been mentioned above, in such cases —and if injury is caused to the
patient—, the offender shall have committed an offence of reckless negligence or simple
neglignece involving a breach of regulations, depending on the circumstances.

75. A distinction must be drawn between three closely-related although not completely
identical notions which, if confused, could give rise to hasty and erroneous consequences. The

4] fault
tu why
al

Technical error or fault, known also as professional error or fault, is a concept which is
common also to other professions, most of which are of a technical or experimental nature
(architects, engineers etc). Technical fault in medicine involves the defective application of

metho ch ues or pro nt phy n4l
(exam n, gnosis, ind of eco t of
cal does a al but rather the de facto verification that a given
als on is e al point of view. This neutral legal interpretation

implies only that once it has been ascertained that an error resulting in harm has in fact taken
place, it then becomes necessary to verify whether a breach of the duty of care has also
occurred, given that it is possible for a technical error to exist without a breach of the duty of
care. Technical fault or error, which is a scientific concept, does not entail negligence (legal
concept) eo ipso#? in the eyes of the Law the decisive element is not the error in itself but

the such e To su then, the ex of technical fault alone is of

ue anind on (as as it is acco d by a result of harm to the
patient) which leads us to ascertain subsequently that objectively-due care has or has not been
breached. Thus, it will not always be possible to state that criminal liability exists if, in this
respect, the offence does not conform to this requirement.

Similarly, with regard to lex artis we may conclude the following: 1) technical error or
fault does not necessarily suppose a breach of lex artis; 2) lex artis is not immutable nor does it
exist in one form only, and thus it must be reconciled with individual freedom to use different
methods and must remain open to new techniques and procedures, including less widely-used
ones; 3) lex artis is valid solely (as has been stated above) for "typical" situations, for example,
those described in scientific literature, whereas it is not valid for exceptional or "atypical” cases;
4) it is not possible to determine an identity based on content for both technical regulations and
legal rules at the same time: each group pursues its own particular ends and therefore a breach
of one does not necessarily imply that of the other. In conclusion, although the principle that
physicians should observe the lex artis (in the broad sense referred to earlier) is still very much
in force, a breach does not as yet entail a breach of the duty of care, although it often does
constitute an indication thereof. Indeed, on occasions (in atypical situations) a physician's
observance of the duty of care may even require him to distance himself from the lex artis.

76. The above general considerations regarding the three concepts are shared also by case
law when, for example, it is said that medical practice is "subject to the lex artis, and that
medical criminal liability does not originate from errors of diagnosis or lack of extraordinary
expertise (given that infallibility cannot be made a requirement): rather, negligence arises when
conduct does not conform to certain requirements and means...".43
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b". Determining the existence of a breach of the objective duty of care: special features44

77. To begin with, account must be taken of certain aspects, such as how to assess a
person's training or specialist knowledge (even though there is no specific ban on practising
with stq e tou scientific ge
and of ( aor ital, etc), of
so-called "therapeutic information”, etc.

20. Within the various phases of the curing process (anamnesis, diagnosis, prognosis,
treatment, preventive or prophylactic measures) there are a number of particular circumstances
to which consideration must be given when determining whether or not duties of care have
been breached. In view of the amount of guess-work involved, greater leeway is allowable in
diagnosis, although, as Supreme Court case law has held, this does not mean that criminal
liability for negligence is completely ruled out.

b'. Death of or injury to patient

78. In order for criminal liability in respect of negligence to exist, negligent conduct by the
physician of the type explained above is in itself insufficient. A harmful material result to the
patient is also required, since in medical practice only a material result offence is possible; this
point was clarified by the Supreme Court ruling of 14 February 1991 referred to earlier, which
stated that ‘concrete damage and harm must be caused, and this must be a consequence of the
negligent conduct in its twin facets, namely, the lack of foresight or the "duty to know" and the
lack of care or the "duty to prevent"'. In any case, it is not always easy to determine whether
harm has been caused to the patient on the basis of how his condition has evolved.

This result may take the form of harm caused to the health or integrity of the patient
and, in some extreme cases, even loss of life. Consequently, inadequate action on the part of a
physician who has failed to observe due care, but which has not led to one of the
aforementioned events or situations, shall not give rise to criminal liability of any kind, as we
are reminded by article 565 of the Penal Code in which the expression "performance of an
action leading to a result" is used. Conversely, the existence of a result of harm or damage to
the patient does not necessarily imply punishable negligence on the part of the physician, given
that it must be proven that his behaviour effectively breached the duty of care, in the terms
outlined above. The presence of a result such as one of those listed above merely opens the
way to a subsequent analysis of the conduct of the physician or health-care professional.

c¢'. The causal link between the physician's conduct and the outcome

79. Let us suppose that duties of care have indeed been breached and have resulted in harm
being caused to the patient. This in itself is insufficient: it is necessary to ascertain whether the
negligent conduct actually caused the result, that is, whether a causal link exists between the
two, a point that has been stressed by the Supreme Court ruling of 14 February 1991: "a
corresponding relationship of causation, of cause and effect, must exist between the negligent
action and the harmful result; this in turn will generate liability when the blame can be attributed

specific .Asw above, the ne 0 t
to the ent ou s is a requ of g t
subject's intended purpose was not to cause the result in question. This is why the causal link
associating the action and the outcome —a link which must always exist— forms part of the
legal description of the offence.45
This requirement has led to widespread difficulties as regards the furnishing of proof,
and it is easy to that s ties arise most in the or
medicine, given ne by § an inexact sc ving a of
guess-work and not everything is known about the physical and mental behaviour of human
beings.46 Hence, doubts as to the existence of this causal link shall lead to the person being
acquitted, by virtue of the application of the principle of in dubio pro reo (presumption of
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innocence).
d'. Unlawful link between action and outcome: objective imputation of the latter

80. In specialist literature and in case law it is considered that something else is required in
addition to all the above. Firstly, a closer link be action and e than a merely
link is required: the result in question must hav a consequ the failure to o
objectively-due care.47 Secondly, the result must be one which the regulations governing due

care aimed specifically to prevent.48
I

to prov les in the field of medicine, and hence we shall
resort to dinan rstand the first of the above-mentioned criteria
c
d 1ty e ghi the
hi ri an occ

)
equally if he had not broken the limit. We can take an example also from the field of health:
during an operation an anaesthetist administers cocaine instead of the correct substance; the
patient dies but the autopsy shows later that he would have died anyway given his serious
condition. All the above requirements, including the causal link, are present here except for d)
the unlawful link between action and outcome or the objective imputation of the result. Thus,
the correct decision would be to clear the accused. Proving that the result would have occurred
in any case, even if the duty of care had been observed, will depend to a large extent on the
f the de yer, al as as it seem 0 ,49 as long as doubt
a court ve the of t and find d Ity.

c. Aggravated liability in respect of professional negligence or lack of expertise

81. As far as these aggravated offences are concerned, we have little to add to what we have

el of li to profes gh their

ng nal a chnical du only on

professionals in the course of their work;51 however, it does not follow that all negligence on

the part of a person who happens to be a professional will render him liable to an aggravated
sentence (for this to be the case he must breach his duty of care also).52

Although this aggravation of the offence is questionable,53 bearing in mind that there

engineers, pharmacists, etc.), and that authorisation to practise is dependent on the person

hol riate cations umption of aptitude). Thus, it is understandable that
bre of ¢ set out chnical regulations, or illegal practice by a person
not have the necessary shoul view ing m u he
is consideration, then, be no  unds bjecti v of
liability.54

C. Team Work in Medical and Health Care

Sw in €,
pa , al an re
de , be ty al

person is answerable for his own conduct). In cases such as these, one may appiy the criterion
adopted by Spain's Supreme Court —in a road traffic case first of all—, which has become
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known as th trust, ac ch person taking part in an activity may
trust that in ve missi wi in accordance with their duties; the
le of s
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ITI. Civil Liability

extracontractual fault which gives rise to extracontractual liability, governed by article 1902 of
the Civil Code.58

The distinction between the two forms of liability as applied in the field of medicine has
led to a great deal of doctrinal discussion, not to mention controversy. Both doctrine and case

law n to the exi of a co tio bet
phys p lationship from an rel hip
partes.3 Although contractual medical cover is becoming increasingly common, the
ons y ons, nal gaps in co
iti h con basis of civil

derived from medical practice. 60 Notwithstanding the different legal regimes of contractual and
extracontractual liability61 —the need to be of legal capacity to enter into a contract (in the case
of the former type), time-limits for the lapsing of contracts, proof of fault, etc.— case law has
S. ds
c it
h as
contrac gations, n h ne s
on. Mo as laid i S 11
1990,64 these obligations are derived from another which is common to all health
professionals, whether or not they are under contract, namely, the obligation which is not

y t. Put another way, it is not an obligation which
a ing means: the professional's obligation is not to
but rather to provide him with all the care required, in accordance with the state

nce.
84. Which is all the more reason not to draw a distinction between contractual and
extr tual liab en consid s of civil liability.65 For our purposes here it
will to consi common between the two, taking as our starting point

articles 1101 and 1902 of the Civil Code which deal with the failure to observe certain duties of
care incumbent on the author.66 The conditions or circumstances of this form of liability
include the following:67
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a) Harmful conduct: this consists of an action or omission,68 which leads to a result of
harm to the patient. In order for this conduct to be relevant in terms of civil liability it must be
unlawful, that is, it must transgress a legal rule based on the principle that one shall not harm
others.69 Moreover, "the harm on which the alleged liability is grounded must be a
consequence of an action or omission circumscribable to the scope of activities related to the

health-medical profession”.70

In cases where the is governed by a contract, there is
debate as to whether " be deemed valid. However, the
limitations imposed by articles 102-1104 —which invalidate waivers with liab
derived from fault or an intentional act— and articles 1255 and 1258 of the C —w
annul the validity of clauses which are contrary to the law, to morals or public order or which

tdonotc d or proper u the
ts which p sional from ere

strict liability is involved.
al ment is extremely difficult to determine, in the
field o it lled bodily harm (although in the broad sense,
which includes also harm of a mental nature) as well as material and moral harm, mental and
ngs.”’1 Th cau ust be real ven
f harm is stio owitcanb the

liability.72

¢) Causal connection between the conduct and the harm caused: this is a perectly logical
is exp 73 it be p to recall once the
ved, al muc re g hing of proof ( we

will examine in a moment) as those which arise in seeking a general criterion which will enable
us to construct —or rule out— the causal connection satisfactorily. In the area of negligence,
for ex h case law otion cau s be ed
if the t would ha with ent c ou sc
appears clear and defendable, it is somewhat imprecise as regards the weighing up the

likelihood that the result would have been avoided.? Furthermore, a lack of diligence —which
SOC

On

to
whether the action was negligent or not.75 Perhaps it is for these reasons that case law is not
guided by one single criterion alone in establishing the causal connection: although the conditio
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day

category of objective imputation.
Objective liability will be dealt with in the next section, although it is important to recall
here that objective imputation is a category which covers a range of criteria, which can be used
to rule out liability in respect of a conduct which has been considered previously to have been
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the cause of a harmful result. This is why objective imputation may be considered as acting in
sense to ,76 which br s the f1 lity, wh
es to lim of harmful ts to ts which

uces th e of liability. In this way, the
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causal conducts in medical practice.
us although civil e that
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also, and in the stricter sense as the breach of certain duties of diligence and foresight—, 78 it is
used more frequently in the stricter of the two senses, and in particular in relation to the health
professions to denote negligent conduct from which civil liability may be derived.”? The sense

course of professional practice.81
Here again we encounter difficulties in attempting to arrive at a precise definition of
what constitutes a breach of said duties. These difficulties stem from the relative nature of the
tors are rally advanced case law ts foran  to be
tob ewo namely, the de which the is forese e and

avoidable.82
Objective liability is a crucial issue in civil liability and has considerable implications for
medical practice. In order for it to be deemed to exist, and thus give rise to an obligation to
make reparation, the causal link between the conduct and the harm suffices and no fault needs
to be present. This could be taken to mean that the requirement of culpability is replaced by the
dangerous conduct.83 To date, this type of
panish law, as we shall see shortly. However,
f may be understood as meaning that some
bjective liability.

ce of the problem of proof, a subject which is

entioned earlier that harm was a necessary

that it was extremely complex to assess this in

enerally-speaking, this relationship is created

seeks his help to improve his condition or to

attenuate the negative effects of his illness or accident. The objectives, unfortunately, are not
always achieved and hence the problem arises of how to assess a lack of improvement or a

state may be due to the very process of the illness or the accident sustained by the patient and
could no nh by an's on , ther circumstances
of civil 1 me pla ing ts n: the existence of
harm,85 the nature of any such harm, the causal connection, and fault or lack of fault-
depending on who has to furnish the proof— on the part of the physician.
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A general principle of civil liability is that the existence of harm must be proven by the
person alleging its existence, and it is up to the judge to appraise whether this is in fact the
case.86 Abundant examples exist in civil law case law of examples of attacks on people's
honour, privacy and personal image,37 which show how interesting the perspective described

split con le harm into its two elements and conferring a

y on lem ination of harm (of a moral nature in the above-
mentioned case law examples). In the field of medical liability this perspective is justified in
view of the conflict which exists between the two categories of bodily and moral harm: partial
recovery of sight,88 causing of blindness, worsening of one's physical appearance following
plastic surgery designed to do just the opposite, etc.89 and even death (from the point of view
of the moral harm caused to next-of-kin.90 The number of circumstances in which it would be
necessary to ascertain and prove the existence of harm in order to make the physician
answerable for unlawful conduct could well be endless. In the case of organ transplants, for
example, how is one to weigh up the rejection of the organ which worsens the patient's pre-
operation condition? How can the success or failure of plastic surgery be appraised? To what
extent and in which cases does the violation of professional secrecy give rise to moral damage?
and so on...

For their part, the other problems —proof of the causal link and fault on the part of the
physician— are addressed in the text of the ruling of the Supreme Court (1st chamber) of 11
March,91 in which it is stated that: "the contractual or extracontractual obligation of physicians
and health professionals in general is not necessarily to achieve the recovery of the patient. Put
another way, they are obliged not to attain a given result but to use means: the professional is
not obliged to cure the patient but rather to provide him with all the care required, in accordance
with the state of the art in science. Moreover, more or less objective liability of all types is
generally rule out in the case of health professionals and their conduct, while the reversal of the
burden of proof (which has been accepted by this Chamber with repect to harm arising out of
circumstances of a different nature) is also excluded, and hence it is up to the patient to prove
the existence of a causal connection or link and of fault”.92 This and other rulings have firmly
established the current of case law which places on the shoulders of the plaintiff the burden of
proving each and every one of the requirements.

As was stated above, the reversal of the burden of proof may lead to the objectivation
of liability: the plaintiff will not have to prove the negligence of the medical action which
caused the harm.93 Such cases are few and far between in Spanish case law;94 for example, the
Supreme Court ruling of 1 December 1987, taking into account the difficulties a patient would
face in proving fault on the part of the physician in the application of radiotherapy, reversed the
burden of proof when, in establishing the latter's liability, it considered that it was sufficient to
recognise the causal link between the injuries suffered by the patient and the harmful conduct
—excessive dosis of radiotherapy—, without the defendant having proven that he had used the
all his diligence in using a means considered to be dangerous.95

Notwithstanding what has just been said, doctrine%6 tends to acknowledge that it is
inappropriate to burden the patient with the task of furnishing the proof in cases involving
medical liability. There are a number of reasons which explain this. Firstly, the patient or his
heirs may find themselves in a situation of helplessness as a result of the harm caused by the
medical action. Secondly, and more frequently, they will be unable to obtain the appropriate
information concerning the entire medical surgical process undergone, they will not have
access to proof and will be unable to identify those truly responsible when several persons
have taken part in the treatment. Neither will they be in a position to assess all these elements
properly. Above all they will face the insurmountable obstacle placed in their path by the "cruel
corporatism of professionals”.97 For these reasons, and on the basis of the principle that each
side should be allowed to fight with equal weapons —a principle laid down by the German
Constitutional Court in its resolution of 1 April 1979—, Spanish doctrine has found in
objective liability the remedy to attenuate the inequalities in the field of medical liability which
stem from the principle that the onus to prove charges lies with the plaintiff. However, it is
important to stress here that this form of the reversal of the burden of proof should not be taken



47

to mean that strict liability or liability without fault is accepted fully —given that lack of fault
would not necessarily prevent the physician from being held responsible. It is a case rather of
the burden of proof being displaced in the direction of the person who is better placed to
furnish evidence that he acted with the necessary diligence.

IV. The Liability of the Public Health Authorities

86. Where criminal liability in the strict sense does not exist, there are a number of cases in
Spanish law in which someone who did not actually cause the harm is obliged to provide
reparation. Thus, for example, —and as is laid down in the Constitution (article 106)— the
State is held to be liable for harm derived from the functioning of public services, which means
that it has to acknowledge liability for the actions of professionals who provide their services in
the different national health authorities.98

A. Direct State Liability

87. Although provision is made in the Civil Code for civil liability on the part of the State
(article 1903 number 5), this is further reinforced by other administrative legislation such as the
Compulsory Expropriation Act of 16 December 1954 (article 121 onwards) and the Act of 26
July 1957, which sets out the Legal Regime of the State Administration (article 40 onwards).

The latter states in article 40 that "private individuals shall be entitled to receive
compensation from the State for all injuries suffered to their properties and rights, except in
cases of force majeure, provided that said injuries are a consequence of the normal or non-
normal functioning of public services or the adoption of measures which cannot be reviewed
by courts for administrative disputes. In all cases, any harm alleged must be real in nature,
must be assessable in financial terms and must have been suffered by an individual or group of
persons”. This type of liability is enforced using administrative channels and expires one year
after the date of the event giving rise to the claim for compensation.

The fact that this liability is considered not to be a form of indirect responsibility or
liability in respect of the actions of others, but rather as direct liability,% which is not grounded
on the unlawful nature of the harmful act or the negligence of the public servant involved,
means that we are once again in the sphere of objective liability.100

88. Private individuals are also entitled to demand that the authorities and civil servants,
ctive eir provide rep and
's pro or 1t of serious com
of their duties (article 43). The Administration, for its part, can claim against its authorities,
officials or agents for liability caused by serious fault or negligence on their part, irrespective of
whether the State awards compensation to third parties who sustain harm as a result. It may
also take action in respect of liability for harm and damage caused to the properties and rights
of the State (article 42).

89. This then constitutes the basic legal rules governing cases of harm or injury caused in
state-run hospitals. Liability is grounded not on a contract (even where one exists between
patient and physician) but on the law itself, and as a result any such liability is extracontractual
in nature.

90. The Supreme Court (4th Chamber, which deals with claims instigated against the
administration) has also handed down rulings on this issue and generally-speaking has
confirmed the liability of State institutions or bodies, along the lines of what has just been
explained above. However, the sentences consulted by the present authors do not state whether
or not the action which gave rise to the harm was of a specifically medical nature. Furthermore
they involved provincial authorities only (rulings of 12 March 1975 and 4 July 1979).

91. It is clear that liability is based on the existence of injury, which, as we saw earler, is a
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requirement laid down in article 40 of the Act which sets out the Legal Regime of the State
Administration. Here again it may be understood that the concept of injury is a purely de facto
one, and is accepted in a manner similar to the way the notion of harm is accepted by civilists,
as was explained above ("injury" in the cri law s an m onale
protected interest and implies that the intere ques und d, n thoug
cannot always be assessed in monetary terms).

92. In some exceptional cases, the State has also assumed liability which is not catered for in
current legislation. Such was the case when it assumed responsibility for the repercussions of
the so-called toxic syndrome (where thousands of people were poisoned by adulterated
cooking oil), by virtue of the RD of 19 October 1981 and 18 June 1982.

93. The Administration's concern led it to include in the State Budget for 1991 insurance
to professio vil liability (S Ad al Provision): "Civil ity

.In € may be out to cover th fes civil liability of empl of

the State administration, its autonomous bodies, management agencies and social security

1nsurance company.
B. Liability on the Part of the Social Security System

94. Let us exam the on of d by ty akes a
claims for liability tof al assi inas ho

It should be noted first of all that the Social Security (to simplify matters here we shall
not differentiate between the National Institute of Social Security, which manages the system,
and the National Institute of Health —INSALUD, in Spanish— which actually provides the
health care) is a public albeit autonomous body, although it is expressly excluded from the
regime put in place for autonomous state-run institutions. As we shall see in a moment, this
consideration is important for the question of the most appropriate avenue of jurisdiction to be
used.

It is also ant nt very nt of onship are
involved in heal wh pr r the Se sy . first is the
employer-employee relationship which exists between the health professional and the Social
Security system, while the second is the (statutory) national insurance link between the Social

provisions of the Civil Code. This means that a claim may be made jointly against the Social
Security system and the professional, under article 1903 of the Civil Code (see also the rulings
of the Supreme Court —Civil Chamber— of 20 February 1981 and 28 March 1983).

95. It is also possible to claim directly against the Social Security using the courts for labour
disputes, on the basis of the national insurance link which exists between the system and those
affiliated to it. Support for this can be found in article 2.b) of the Labour Procedures Act of 27
April 1990. Such claims would involve making the National Institute of Health directly liable
for the supposedly incorrect granting of services it is obliged to provide (see rulings of the
Supreme Court —Labour Disputes Chamber— of 20 November 1982 and 21 November
1983). As we have already seen, the fact that there is no legal relationship of any type between

Security e ciari the system, this a
reof) can e dto de the employees
system (although, as we have also seen, extracontractual liability remains an option).
Just as when the State is held to be directly liable (as was mentioned above in the
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ous secti he advan by this avenue of jurisdiction —Social Security
ity— are for all to cias who may have provided imperfect services is
to a secondary and his professional competence and prestige are not

ised to the same ex Furthermore, and bearing in mind the rather closed nature of
the medical profession, it opens the way to greater objectiveness when it comes to determining
th All of which means that the patient-beneficiary
is ¢ adequate compensation in respect of the harm
produced. It should be said, however, that much will hinge on the flexibility and breadth of the
criteria adopted by case law until such times as doctrine governing the matter becomes fully

consolidated.101
C. Vicarious Liability on the Part of the Administration

96. We shall now examine briefly the question of vicarious liability on the part of the health
authorities.

In principle, all criminal offences give rise to civil liability. A decision regarding both
criminal and civil liability is made in the criminal law procedure, save where the (private)
on expressly i the contrary ion for —or
be more accu y that it can carious civil
of the State, Insalud and other public health authorities in respect of offences or fault committed
by employees who are found to be criminally liable and who are unable to pay the
compensation awarded by a court (article 22). These institutions must cover the civil liability of
an insolvent health care professional as determined by a court. We should add also that
vicarious civil liability is understood by Spanish courts in the objective sense, that is, that the
institution or body deemed to be liable is answerable even where it has not been at fault (in
eligendo, in vigilando fault is presumed to exist), and no proof that it exercised all diligence or

care can be admitted.

§ 3. Quality Assurance: Review Boards
I. Quality Assurance

97. Like its neighbouring countries, Spain has based its health model on the notion of the
coexistence of public and private action. However, it falls upon the authorities to guarantee the
right to health, regardless of private sector involvement, because health is viewed as a public
service;102 these are the principles which have shaped medical care in Spain.

When speaking of quality assurance it is necessary to return once more to the
constitutional principle contained in article 43.2 of the Spanish Constitution, which defines the
role of the public administrations in this regard as follows: "the public authorities are charged
with the organisation and assurance of public health through preventive measures and the
necessary services and facilities. The Law shall lay down the rights and duties of all
concerned".

The principle is taken up once again in article 1.1. of the General Health Law (LGS),
the goal of which is "the general regulation of all actions to give effect to the right to the
protection of health, as recognised in article 43 and others of the Constitution"; article 6.4 of
the Law stipulates that the actions of public health authorities shall aim, among other things, to
assure health assistance in all cases where a los of health occurs; article 9 sets out the duty of
the authorities to inform users of public health services, or associated private services, of their
entitlements and duties; article 10 lists the rights of the various public health administrations;
article 30 deals with the intervention of the authorities in the inspection, control and appraisal of
the activities and functions of all health centres and institutions; articles 32-37 deal with health-
related infringements and sanctions. More specifically, articles 32 and 33 regulate the
disciplinary powers of the Administration where civil and criminal actions are involved also;
articles 34 and 35 set out guidelines and principles governing the classification of infringements
of regulations as minor, serious and very serious, while article 36 lists the sanctions applicable
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in each case.103
Mention should be made at this point that Title V of the Law, governing pharmaceutical
c assuranc  wers on the Adm pow de the
n lity of d , medicines and t ucts 95.1).

authorisation, which extends also to other aspects such as tolerance, purity, stability and

in acco re ments cles 95.4)
n is also up ardsgo ingt produc
adve sing of drugs cines (articles 98- 104 These
ns are the Drugs and Law 25/1990 of 20 mber. The
explanatory meemorandum to the Law states as its primary objective that it shall "contribute to
brin s sand medi s, whic c fied
and e . After set forth a S the
note al Chapter Five which d with i cle 55) ity
(article The latter article stipu also mpeten up

control programmes. 105
These provisions provide the bases for the control of health care activities.106

98. In addition to the above, a further and complementary avenue through which quality
control is assured in medicine, this time from the perspective of citizens as users of the health
care system, is opened up by the Constitution itself. The opening paragraphs of article 51 state
that

1. The public authorities shall guarantee the defence of consumers and users by
protecting, through efficient procedures, their safety, health and legitimate economic
interests.

2. The public authorities shall promote consumer and user information; they shall
encourage the setting up of such organisations and shall hear them in matters affecting
consumers and users, in accordance with the terms laid down by the Law.

These stipulations are developed further by the Consumer and User Protection Law
26/84 of 19 July 1984,107 which sets out as its objective the defence of consumers and users,
in accordance with article 53.3 of the Constitution. This defence is one of the general principles
which shapes Spain's legal order. The terms consumers and users are used to denote all
"natural or 1 persons who acquire, use or end e or non-
properties, ucts, services, activities or rres nature (
private, individual or collective) of the producer(s), provider(s) or issuer(s) of said goods"
(article 1, parts 1 and 2). The Royal Decree of 8 March 1991, which lists the products, goods
and services covered by the Consumer and User Protection Law, includes in Annex I section C
health, medical, hospital and pharmaceutical services among those which must be given
priority and for which the authorities, either directly or in cooperation with consumer or user
bodies, should organise quality control campaigns and programmes.

evoted speci to tection of h and and

Chapte and responsi .0 ular note is e 31 puts
in place a system of arbitration which is empowered to give binding decisions for the settlement
of complaints or claims filed by consumers or users.

99. In addition to the above, Chapter V of the Code of Medical Ethics —a set of ethcial rules
and principles intended to inspire and guide the professional conduct of physicians (article 1)—
is devoted to "The quality of medical care":
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Article 21.1. All patients are entitled to al care of s ¢ and human ty.
cians have ibility to pr such care, less of their of

ce, and und se all the resources of medical science adequately for their

nts, in accordance with existing medical craft and the possibilities available to
icians ing actions which

they s seek the help of a

Article 22.1. Physicians should be able to enjoy professional freedom and the technical
conditions necessary to enable them to act independently and in a manner which will
the of here t ons do not exist, the body
sible assi to the d be duly informed.
2. Phys101ans, either individually or through professional bodies, should draw
the community's attention to any deficiencies which hinder correct professional
practice.

Article 23. The practice of medicine is a service based on scientific knowledge. Up-
dating this knowledge is both an individual ethical duty incumbent on each physician
an t on the part of all the organisations and authorities involved
in fession.

Article 24.1. Until such times as non-conventional forms of medicine acquire an

basis, physic who practise them re
rvations in ord facilitate assessment of
methods.
2. The foll es are unethical: practices inspired by charlatanism, and
those which lack ence or which offer impossible cures to patients or to

r ones which for which sufficient proof is not
d treatments or fictitious operations; the practice
one, radio or through the press.
ry to an unqualified person for the practice of
medicine, or aiding and abetting any such person, is unethical.

the
the
the

appropriate Codes".

100. This system of control of medical services is complemented by further provisions
concerning treatment provided in a public hospital or care centre. RD 521/1987 of 15 April
governing the structure, organsiation and functioning of hospitals under the management of the
National Institute of Health, provides for the creation of a Hospital Users Committee (article
19.1), "a body designed to enable the community to participate in the planning, control and
assessment of the running of the hospital and the quality of care provided". The functions of
the ttee include to the Ho 1 any mea t S

in terms of h and with a t e quality " e
20 2 f); article 23 provides for the setting up of a Social Welfare Committee, a collegiate
advisory body charged among other things with "examining specific aspects which might
improve care" (article 23.2 c); finally, article 32 provides for the creation of a Patient Care
Service to channel and give written form to any claims which might arise. These claims are
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of the and ust be
perso wo tives o
Organisations sit on both Committees. 108 It should be pointed out, however, that in practice
the Decree provisions ry: in 1989 28% of the
We had been set up an ent Care Se s recieved
of activities d n tal Itis
ber of comp w a to ple's

useful purpose".110
to tient wh

to enforce the his rights contained in the Bill av S are as
e mplaints ister
e (INSAL ; the

es of INSALUD in each province.

II. Review Boards

ne of the mo portant reco ations of the inki (1 and

H II, 1975) Dec ons was the up of indepe comm to o
research s, rly s invol beings are
d. In the Sta rec to the nstitutional

Review Boards, which have had a major influence on the regulations governing Clinical Trials
Committees throughout the world, and also on recent Spanish provisions.11! These

and benefits. The overall aim is to ensure that he is not subjected to any experimentation to

which he has not given his nsent and authorisation and that his rights are protected.
The rights of the researc ved are protected also in that a clear framework of
responsibility is created. The same is true also of the host institution, whose reputation is thus
tact.113 and ¢ mmittees of y scie
strative They into the ethi of the
4 to the co wh in Sp
which limit ves ly scie
mittees, whose job it is to settle conflicts of
value of al practice. Article 64 of the Drugs and Medicines
Law, Re Ethics Committees", stipulates the following:
1.Noc may be ed without a ary report up by a
Clinical thics Co which shall b dent of the tors of or
the researchers involved in the test and shall be duly authorised by the competent Health
Auth shall notify such authtorisation to the Ministry of Health and
Cons
2. The Committee shall weigh up the methodological, ethical and legal aspects of the
plin
ing
10 confusion in y is still instance icle 69

Law. tion 1 it is stip "details clinical hall be
scientific journals and mention shall be made of the Ethics Committee which drew up the
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preliminary report”.

pe fun had been

ch ped Dec 1978

aceutical and medicinal products. The Order

ree 561/1993, which sets out in article 42 the

hics y, to w up "the

ethical and legal aspects of the p well as  risks and
C
C
C

consideration.t15

105. By 1988, the Ministry of Health had authorised the setting up of 143 Clinical Trials
Committees. 116

§ 4. Biomedical Ethics Committees

. There are three main aspects to be noted in connection with Bioethics Committees in

as regards ethical assessment. From the outset, non-health professionals were required to

itions,
out that the d func s of the two
s) could lea t altho nonetheless

function in small hospitals.120 Any agreements adopted by them would subsequently be
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by an interdi ary ommittee which would endeavour to solve problems
ts of values mi in the planned research or trial, even values which
might take precedence over technical-juridical arguments.12!
wou d to su
adop ngw d'étre,
also rs such as the treatment of terminal patients,

assessment and diagnosis of brain death, problems arising out of the donation and
transplantation of organs, the revival of critically-ill patients, ethical problems in perinatology,

etc.122
ta

tly
ed

ce of an appropriate legal framework, hospitals
have created their own ethics committees to solve such conflicts.

107. Let us look in more detail at some of the institutional responses to the aforementioned
problems.

us

al

of
123
on
ing

1
ry nature of its role entails important ethical

implications which must be taken into account in health education and campaigns aimed at the

public.

As part of the plan to make health care in state-run hospitals more "human", it was
that each ty should have a Committee (called literally the
ttee for th n to monitor compliance with the Bill of Patient

Rights and Duties, examine the information collated by the Patient Care Service and study
g,
p

p
the committee fits the notion of ethics committees as they exist in other European and English-

Moreover, the rights and duties of patients as listed in the Bill have been included in almost
exactly the same form in the General Health Law (LGS) of 25 April 1986, which means that
they are no longer merely a statement of intent but rather true rights which are enforceable

suggestions made by them or their families concerning ways of improving hospital services,
receive and deal with complaints regarding hospital services and staff, monitor compliance with
hospital regulations governing patients and their families, and compile and analyse data with a
view to drawing up proposals concerning hospital policy and organisation designed to bring
about a more personal form of care. Indirectly, then, the Service may come to hear of conflicts
of an ethical nature and contribute to a solution.

Chapter VII of the L h 1988
provides for the creation of l milar
committees at regional level. The Committee is made up of two technical committees and one
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resentatives from various walks of life. The
ance, advice and organisation; at the same time,

ore using such techniques and to

activ to assisted reproduction.
108. As was sta M 90 in 64 p s for
the setting up of C Cl ribed le 59 Law

purpose; ) insight
Any such t all be u
Research Ethics Committee, which must be i

ted satisfactorily Ethics Committees. Its silence

om the fact that with the Penal Code Reform of
3/1989 of 2 which updates the  al

, with no res s as to the aim (cu e,
blems surround, for instance, the age as of
ent of the spouse is required, the number of

c na , er to solve these problems, some hospitals and
c of c
no nd
fil are
cri em
ctions they are ng the statutory pro ow
se any such res ns.

When an expectant mother attends a hospital for treatment and later to give birth and

makes it known that, for whatever reason, she does not wish to keep her child and asks the
e

e

e

based on alleged inconstitutionality, abortion

anic Law of 5 July 198S5. This was followed

der governing the carrying out of abortions in

hospitals or other centres of health. The Order stipulated that "evaluation committees" should
be uch nsure P as well as rm and
ad pote ms or p ation and s s, at all
times observing the confidential nature of the cases involved. These were mixed committees in
the sense that they were entrusted with administrative and advisory functions which, although
c s. TheO  wass ntly

1 1986 on  roved and

inations of pregnancy. However, the Decree

s, perhaps reflecting the confusion to which

they gave rise and the difficulties which they placed in the path of voluntary terminations of
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pregnancy
110. Clearly, then, there is a need for uniform e lc ato sup
ofa on oeth tiee
alth and Consumer Affairs no national body of
no ital
ing led
The lack of clearly-defined ideas on the part of
th at
se fc
such as to provide technical advice or admi
commi w serve

exclusi of ors or
presence may be justified by the limited na

cate hospital "huma on mit How
the ttees cannot be de be cs co
the sense explained above.

NOTES

1. See ROMEO CASABONA, El médico ante el Derecho, cit., p. 5: 'Medicine has
e same time has at its disposal a wide range
rocedures and techniques. This situation in
body of knowledge and techincal skill that
greater degree of specialization, with the
geo narrower field, is demanded... Trough this
ome plex and interdependent activity.

2. This is perhaps the constitutional provision of greatest relevance to professional
colleges, although reference to them is also made in articles 52 and 26. Art. 52 sets out
ic
6:
al

organistions”,
3. This was acomplished through Law 74/ 1978 of 26 December.

4. Following a certain amount of doubt, which continues even today, as to whether
p of lege sh be ¢ Isory or not, clause 34 of the Law which
the of the onal th Service (1944) stated that it was indeed
compulsory for physicians. See art 35. 1 of the RD 1018/1980 of 19 May, which
passed the General Statutes of the OMC, in relation to art. 3.2 of Law 2/1972 of 13
ry, on si Failure ply with obligation may be

as con g and give riminalli  ty.

5. Aside from the obligation to register with a College, and with the appropriate social
scurity scheme, there is also a right to join a College if one holds the necessary degree
and meets all the other conditions are satisfied (art. 3. 1 of the Professional Colleges
The right to edical college cannot be —except in those cases
ished by the of the OMC (art. 38)—, means that the right to
practise a profession is guaranteed (art. 35 of the Constitution).

6. See art. 1 of the Statutes of the OMC and art. 1 of the Professional Colleges Law.
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7. There are also colleges in Ceuta and Melilla, to wich the Statutes of the OMC apply.
Their jurisdiction is limited to the respective municipal areas.

8. See arts. 33 and 34 of the Statutes of the OMC.

9. Art. 27 of the Statutes of the OMC stipulates that the following sections are
ns,
in
ars
Physicians.

10. Agreements adopted by the General Assembly are binding on all college members.

11. In addition to the registration fee payable on joining, members must pay monthly

subscriptions, the minimum level of which is set by the General Council. These
ts may be inc by the ind colleges subject to approval by the General
bly (arts. 50, 52 of the s of the OMC).

12. The Associations' jurisdiction must correspond to the territorial organisation of the
Spanish State (art. 4 of the Statutes of the OMC). If the Colleges of Physicians are
rs cover the entire country, it follows that

risdiction the Autonomous Communities,

e an area of jurisdiction smaller than the

e province. In these cases, the Professional

Colleges shall have a General Council (art.

4.4).

13. The General Assembly is the highest organ of government of the Council and is

made up of the presidents of all the official colleges of physicians, as well as national
ta of the o ons and other persons (president of the Council,
si general ,

14. According to art. 23 of the Statutes of the OMC, these are: a) an Ethics, Medical
Law and Authorisation Committee; b) a Research and Medical Education Committee; c)
a Committee for Realtions with Medical Societies and Royal Academies of Medicine;
and d) Committee for Taxation Coordination.

15. See the more extensive provisions of art. 9 of the Professional Colleges Law and
the Statutes of the General Council of Colleges of Physicians.

16. In this way, apart from the relevant legal regulations, traditionally physicians have
r ethical professional practice. In the new

sional conduct towards colleagues has not

w code devotes three lengthy articles to

17. This meaning is conveyed in art. 33. 1 of the new Code of Medical Ethics, which
reads as follows: "fraternity among physicians is a primordial duty: only the rights of
the patient have priority over this duty. Physicians must treat one another with due
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manner and with due discretion of breaches of the rules of medical ethics or
onal com committed by a colleague shall not be deemed to have failed to

with this

18. The Code of Medical Ethics expresses it thus in art. 33.2: "they have the duty to
defend a colleague who is the victim of unjust attack or accusations and they shall
unreservedly share scientific knowledge”.

19. Art. 5 m) of the Professional Colleges Law.

20. C. SEGURA/ L. MARTINEZ CALCERRADA, Derecho Médico I, (Tecnos,
Madrid 1986), p. 59.

21. Through assimilation to the Administration's powers in matters of discipline. With
regard to the appropriateness of this avenue in terms of the Administration's
disciplinary powers, which we shall examine further on in relation to medical
employees of the Social rity system, see Supreme Court Rulings of 11 February
1985, 16 June and 21 Oc 1986, and 4 April 1988.

22. Although this formula seems quite cl are ¢ p in de g
in the f regul s

f situ gov the

(Coo or), de

Procedimiento Disciplinario del Personal Médico de la Seguridad Social, (Ministerio de
o, pp. 23 ff. For this le t e is

ions, including th ; Mi ri Is

a
(Ministry of Health and Consumer Affairs) of 19 June and 5 September 1986, on

"Santa Cristina" Health Centre and the School of Midwives, the possibility of inclusion
in the corresponding Statutes. See, in relation to this statutory regime, Constitutional
Court Rulings of 2 June, 3 and 8 July 1980; Supreme Court Rulings of 3 May 1985,
17 March and 23 June 1986, 21 December 1987 and 1 February 1988.

23. Under article 1.4 of the Ministerial Order (Ministry of Health and Consumer
Affairs) of 23 October 1986, the taking of statutory measures is the competence of the
the Office of the Under-Secretary of State for Health and Consumer Affairs.

24. See ONORBE DE TORRE, Manual de Procedimiento Disciplinario, cit., p. 29. The
author refers also to article 25.2 of the Spanish Consitution banning forced labour and

the o of try th and Consumer

that tio eo labour". For this
reason punishment entailing "loss of wages" has been replaced by the Office of the
Under-Secretary of State for Health and Consumer Affairs by "suspension from work
without pay" for the same period of time. For more details on the procedure involved,
see ONORBE DE TORRE, cit., pp. 30-40.

25. See SEGURA FUENTE/ MARTINEZ-CALCERRADA, Derecho Médico, 1, cit.,
p. 58 on the need for regulation; ROMEO CASABONA, El médico ante el Derecho,

cit., pp. 6 ff.
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26. See SEGURA FUENTE/ MARTINEZ CALCERRADA, Derecho médico 1, cit., p.
56, in line with the views of Rico Pérez.

27. ROMEOQO CASABONA, El médico ante el Derecho, cit., pp. 5-10.

teelD 0;J.
en el I', in

29. Liability in this case would come under the general regime laid down in article 489
of the Penal Code, for the offence of omit to fulfill one's duty to help; no specific
offence is mentioned for qualified professi

30. See J. CEREZO MIR, Curso de Derecho Penal Espariol. Parte General I.
duccion. Teoria juridica del delito/l, (Tecnos, Madrid 1990), pp. 267 ff and p.

31. Organic Law 30/1989 of 21 June. See C.M. ROMEO CASABONA, 'Los delitos
culposos en la reforma penal', in Actualidad Penal, 1990, pp. 241 ff.

32. Of between six months and one day and six years.

3 sent as "arresto menor", which covers a period of
b one n.

34. CEREZO MIR, Curso de Derecho Penal Espafiol. Parte General I, cit., pp. 390 f.

EREZO cit., p. 392; S.
elona 19 .291.

36. See references to case law in J.M. MARTINEZ-PEREDA RODRIGUEZ, La
responsabilidad penal del médico y del sanitario,(Colex, Madrid 1990), pp. 63 ff.

37. See C.M. ROMEO CASABONA, El Médico y el Derecho Penal, I. La actividad
curativa, (Bosch, Barcelona 1981), pp. 211 ff.

38. See M. COBO DEL ROSAL/T.S. VIVES ANTON, Derecho Penal. Parte General.,
(3" ed., Tirant lo Blanch, Valencia 1990), p. 477; G. QUINTERO OLIVARES,
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Part II. The Physician-Patient Relationship

Chapter I. General Description
§ 1. Rights and Duties of Physicians and Patients
I. General Context

111. 0 the rel ipb
based , gh the are

an
Se

and even, in certain cases, the Constitutional
from by the

i ich go ic and
from the contents of the laws drawn up to give

Of the aforementioned laws, there are several which have direct implications for heaith,
and more specifically hospital care. The list provided here is by no means exhaustive and

should not be viewed as refle 21.

law, with no discrimination o , S€

personal or social condition or circumstance ( the

an ysical ral in no a person be orture, or

to an or ng ent or 15). 3. The dom and
ty 17.1). 4. t to al and rel m of
ip 16.1). 5. too ur, and to y, to

one's image, and to legal restrictions on the use of computerised information (article 18.1 and
4) 6. The right to secrecy in communications (article 18.3). 7. The right to strike (article 37.2).
8. The right to health protection (article 43.1). 9. The right to have public health organised and
protected by the authorities (article 43.2), with special consideration to be given to persons
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suffering physical, sensory and mental handicaps (article 49), the elderly (article 50) and
consumers and users (article 51.1). 10. The right to health and physical education (article
43.3).

ng listed the ts which affect  ents, it is to speci to
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II. Rights and Duties of Physicians

A. Objection on the Grounds of Conscience

cience by physicians and other health-care

rtion and in particular where professionals, as

ces, ves ¢ led to carry

reli or pe ethics. The

arises mainly in public hospitals (such as those

ugh it may also affect (albeit to a lesser degree)

conscience has also arisen on occasions with

regard to non-therapeutic sterilisation or, more rarely, in connection with certain forms of
assisted reproduction.

The right to object for reasons of conscience has been accepted unreservedly by jurists,

h the e of such mu ed by ce imita or regulations to
fore , that any nw s should the ¢ of being able to
or to th out of obj , this ch must not be
red by nce of us ans. Th  sue was not

addressed in the law which legalised abortion, nor has it been regulated overall by the General
Health Law which, although at pains to include patient rights, did not follow suit with regard to
the rights of health-care professionals. The subject is addressed however in the Code of
Medical Ethics of 1990: "1. It is ethical for a physician, on the grounds of his ethical or
scientific beliefs, to refrain from participating in abortions or in issues relating to human
repoduction or organ transplants. He shall notify without delay the reasons for his actions, and
where necessary will offer appropriate treatment for the problem on which he has been

co At all he shall respect the freedom of the persons concerned to seek the
op other p ans. 2. The physician must not be conditioned by actions or omissions
are to to obj of ¢ In , the
e of sh neces pto ian' 27).

The aforementioned rules do not prevent a physician from invoking directly his right to object,
in accordance with article 16.1 of the Constitution, which recognises the fundamental right of
ideological and religious freedom.3

The right to object on grounds of conscience may be invoked by health-care
professionals (physicians and others) who find themselves involved in a process of abortion
(or other medical practice contrary to their conscience) under article 417 bis of the Penal Code:
the physician asked to perform or direct the abortion, other physicians (anaesthetists, for
instance), their assistants and colleagues in the would-be abortion, and also any specialists
asked to provide the preliminary report required by law (there is some debate, however, as to
whether the right covers this last group). Objection covers the three lawful indications for
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abortion, including therapeutic indication (where the life or health of the pregnant woman is in
grave danger). However, in this last case there are certain limitations imposed by rules
es of s
ssion, i y
the Constitution in article 16, and one whic
freedom of 5 July 1980, is "the safeguarding of safety, health, and public morals" (article 3
p aph 1), although the sion as to whether the word "health" denotes public
h alone or that of the The possible interpretations — in the restricted or
broader sense— could well alter the scope of the right. Objection should be limited to acts
designed to destroy the fetus,4 although it could be considered to cover also the writing of the
preliminary report, in which case it would extend only to the signatory or signatories of the
report.

With regard to case law, to our knowledge in only one ruling> has the Court recognised
the right to object on grounds of conscience in relation to abortion. In this ruling it stated that
"doctors on call, who are conscientious objectors, cannot be forced to perform medical acts of
any kind which lead directly or indirectly to abortion, either prior to or during termination of

the ncy". to add the re that shall
pro neces ted for such a in all ns or
pathological states which may arise, even where these are a direct consequence of the abortion
performed".

Similar criteria are applicable to conscientious objection in relation to other medical
activities, provided that failure to act does not at the same time entail serious danger to the life
or health of the patient.

B. The Right to Strike

114. The right of health professionals to strike is recognised also.6 Some specific cases are
regulated by the Royal Decree of 2 February 1979 governing the assurance of services in
public hospitals; the regulations make it obligatory for public services to be maintained and
provided in all such centres (article 1). The Royal Decree of 19 October regulates in a similar

e of Social rity and co ority on pr

e imum sta and levels. ly, isola of
dying as a result of not receiving treatment during a strike have been reported in this country. If
proven, the cases should give rise to, at the very least, criminal liability for negligence.

C. The Right of Exclusive Practice

115. The high degree of scientific and technical qualification required for medical activities
justifies the fact that practice is limited exclusively to qualified physicians. Excluded from
practice are those who are not qualified as physicians or specialists, those who have not
registered with the corresponding professional college and not expressly authorised by the
authorities to engage in certain practices. All this makes up the exclusive right of practice
granted to physicians, a right which is afforded criminal protection against illegal practice by
unauthorised or insufficiently qualified persons. As was explained earlier (Part. I, Chapter II)
the illegal practice of medicine is included as a punishable offence (called literally encroachment
or impersonation) in the Penal Code.

116. Another aspect of exclusive practice is the ban on the issuing of prescriptions by
unauthorised persons. Social Security or Municipal Welfare prescriptions are deemed to be
"official documents" and hence unauthorised issue is considered by the courts to be forgery
(Penal Code, article 303).7 However, the prescriptions of private practice physicians working
for private hospitals or for private health-care companies are not deemed to be official
documents, although forgery is also punishable if it causes harm or harm is intended (Penal
Code, article 306). Harm of this type has been perceived by the courts on occasions. "Where
the name, book of prescriptions and signature of a physician who has not actually made out the
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prescription have been used, it must be considered that the physician's prestige, professional
reputation and action have been damaged, because the unscrupulous use of his name and title is
sufficient to cause moral harm and affect the reputation and professional honour to which he is
entitled" (Supreme Court Ruling, 2nd Chamber, of 22 January 1981). Nowadays, most
forgeries of prescriptions are committed by drug addicts to obtain psychotropic substances in

chemists.8
D. Duties of Physicians

117. A physician's most important duties arise from his recognition and respect of the
corresponding rights of patients, as we shall see below. There are, however, a number of more
specific statutory duties which must be observed.

118. Duty to denounce the commission of offences. The legal authorities impose certain
duties on physicians regarding the obligation to notify the appropriate authority of any offences
which a physician detects either when treating a patient or in other circumstances: "Physicians
who perceive signs of poisoning or another offence in a person whom they are treating or in a
corpse and who do not immediateley notify the authorities shall receive a term of imprisonment
of between five and fifteen days and a fine of between 5,000 and 50,000 pesetas, provided that
the circumstances do not warrant greater liability" (Penal Code, article 576). The punishment is
slight because the offence is a minor one although, as the article itself makes clear, the
physician may incur more serious liability when he omits to notify the authorities of an offence
against the life of a person or one which seriously damages the integrity, sexual freedom or the
safety of a person or persons (Penal Code, article 338 bis, paragraph 2). In such cases,
punishment shall consist of imprisonment of between one month and one day and six months,
as well as a fine of between 100,000 and 1,000,000 pesetas. Note, howver, that this obligation
derived from article 338 bis is incumbent on all citizens and not just health-care professionals.
For its part, the Criminal Procedure Code stresses the obligation of physicians to notify the
authorities of offences which come to their knowledge during the course of their professional
practice (Criminal Procedure Code, article 262).

With regard offences of the type referred to in article 576, Supreme Court case law has
ruled as follows: "From the outset, the accused suspected that the abortion had been caused by
the rupturing of the amniotic membrane and the subsequent septic state became a toxic one. The
accused did not notify the circumstance so as to avoid further harm to the insured party and
because he did not have the necessary proof until the examination and intervention were
completed. His aim from the outset was to do all in his power to cure the patient and, if her
progress had proved satisfactory, to avoid the punishment applicable to unlawful abortion. If
the accused did indeed suspect thus and if this was his unlawful intention, he clearly committed
the offence set out in article 576 paragraph 1 in relation to article 267 of the Criminal Procedure
Code, in that having suspected a criminal abortion he was under an obligation to denounce it
not to the Inspectorate of Health, which he subsequently did when the enquiry was ordered,
but to the authorities who were competent to prosecute for the offence”.9

This duty to notify offences which come to the attention of the physician in the course
of his work has been criticised a great deal from the point of view that if, in so doing, he
betrays his patient he is in breach of his duty of secrecy towards the latter, and is also betraying
the confidential relationship which should exist between the two, as recognised by the General
Health Law of 1986 (article 10.1 and 3). In such cases a conflict of duties arises (the duty to
report the offence and the duty of confidentiality towards the patient) and the problem thrown
up is which is of greater value. The solution is by no means easy, although we would side with
the duty of confidentiality since it relates to respect for personal privacy, which is recognised
by the Constitution as being a fundamental right (article 18.1).

119. Duties to assist. To begin with, the duty of human solidarity obliges a physician to act
to help others, either as a result of his professional status, as a public servant, or as an ordinary
citizen just like any other. A physician who fails to act in such cases may be criminally liable. If
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he is a public servant and "is asked by a person to give help, which he is obliged to give
because of his position, in order to prevent an offence or other wrong being committed and he
fails to give help without good cause"”, he shall have committed an offence in refusing his aid
(Penal Code, article 371.3) and shall be liable to a fine of between 100,000 and 500,000
pesetas and shall be barred from office (loss of position and corresponding earnings and barred
from engaging in similar work for the duration of the sentence) or suspended (from practice
and prevented from performing similar functions for the duration of the sentence). It should be
noted, however, that the notion of public servant as used in the Penal Code does not coincide
with that used in Administrative Law. The Penal Code concept is much broader and is based on
more formal conditions: "A public servant is considered to be any person who by law or
through election or appointment by a competent authority participates in the carrying out of
public functions" (Penal Code, article 119). As a result, physicians employed by the public
health authorities and who provide their professional services in certain public institutions such
as hospitals of the Social Security system, hospitals and psychiatric hospitals belonging to
provincial or island governments, etc.

However, as far as the aforementioned offence is concerned, convictions of physicians
are extremely rare; 10 in some cases physicians have been convicted of failing to visit the home

of a patient when under a duty to do so.1!

120. Even if a physician is not a public servant he may still be called upon to give help by a
third person, just like any other citizen and regardless of his professional status. The offence in
this case is denoted omission to fulfill one’s duty to help: "Any person who fails to help
another person who is in need of help and in serious and manifest danger, when the granting of
such help does not entail risk to himself or to a third person, shall be sentenced to
imprisonment of between one day and six months or fined between 100,000 and 200,000
pesetas. The same punishment shall apply to any person who, not in a position himself to give
help, does not urgently request the help of another. If the victim is the victim of an accident
caused by the person who omits to give help, the person shall be sentenced to imprisonment of
between six months and one day and six years" (Penal Code, article 489, paragraph 3). This
last offence arises frequently in relation to road accidents, particularly where victims are not
helped by passing drivers or even by the very driver reponsible for the accident. Physicians
may find themselves exposed to this offence to a much greater degree in view of the fact that
the offence can be committed without physical contact with the person in need of help being
necessary. It suffices to learn of the situation of need, and people frequently turn to a physician
first for help because of the latter's professional know-how (of course, even as a professional
the physician is not under any specific obligation or one which is greater than that incumbent
on the community at large), when the local physician is unavailable or when no other physician
(in a hospital, for example) is present in the area. In non-serious cases the minor offence
contained in article 586, paragraph 2 may be applicable ("Any person whose help is sought by
another in order to prevent the occurrence of a greater wrong or harm, but who fails to give the
help requested, provided that giving such help would not have entailed harm to his own person
and provided that the offended party files a complaint in respect of said refusal"). The offence
will not have been committed if the person gives the help which was possible in the
circumstances, even if this did not succeed in preventing the death of the patient or irreversible
bodily harm. Some courts have convicted physicians for the offence or the minor offence
referred to above;!12 indeed, a physician who was holding surgery in a Social Security health
centre and who failed to respond to repeated eral le to treat a
had been seriously injured in a road accident dto committed
"clearly one cannot equate the (health centre's) patients' need for advice and prescriptions with
the urgent needs of a person lying injured, helpless and in serious and manifest danger on a

public road".13
ITII. Rights and Duties of Patientsl4
121. The General Health Law (LGS) of 1986 sets out in articles 10 and 11 a series of rights
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and duties an of publi in som , private) health services. These
are truly su dc e rights. hts are wS:
Article Ten:
"All persons enjoy the rights listed below in relation to the different public health
administrations:
1. rsonality, an ty and in the right not to be
di on the g of , social , Sex, morals, or
ec or union .
2. ce health s to which they are entitled and
co
3. on concern
co in private i

cooperate with the public system.

management of the health institution concerned.

3. The right of patients and their next-of-kin or relations to be given full and constant
verbal and written comprehensible information on the process, including diagnosis,
prognosis and alternative forms of treatment.

6. right of a patient t between options given by the physician in
ch of his case. The t of the user shall be necessary for all
in

a) .

b) in which case the right shall pass

on to his next-of-kin or those closest to him.
¢) Where the emergency situation rules out delays which might cause irreversible
th

inj

7. an shall be
no sh r. In the
attg of the physician appointed, responsibility shall be assumed by another member
0 am

8. The right to be issued with a certificate attesting his state of health, where the
presentation of such a certificate is a statutory requirement.

9. The ri ent, in the cases re to tion .In
order to the t must ask to sch vol in
accordance with the terms of section 4 of the next article.

10. The right to participate, through community institutions, in health activities, in
accordance with the terms laid down in the present Law and any statutory provisions
which develop the Law further.

11. The right to have the entire process certified in writing. On completion of his stay in
hospital, the patient or his next-of-kin or persons close to him shall be issued with the
corresponding Discharge Report.

12. The right to make use of channels created to enable patients to lodge complaints or
propose suggestions within the appropriate time-limits. In either case the patient shall
receive a written reply within the stipulated time-limit.

13. The right to choose his physician and other qualified health-care professionals in
accordance with the conditions laid down in the present Law, as well as in any
provisions drawn up to develop the law further and those regulating the functioning of
health-care centres.

14. The right of a patient to obtain drugs and medicines and health products considered
necessary to promote, conserve or restore his health, in accordance with the terms laid

down by the State Administration.



73

15. re of each health service shall be d, the health ri
con 1, 5,6,7,9 and 11 of the presen shall be exerc

also in respect of private health services".

Article Eleven:

3. To ensure that appropriate use is
system, in particular the use of serv

Y,

ry if
I S
suggestion of the physician in char th
patient",
ing up of this list of
actuall . The General Health
ti possi find 1
in sts or have

health protection and, with

ns.
122. As can be seen from all the above, in o
and s a specific ogy
from on, the Ge thL
merely to si s but rather to a
althy people require certain h

facilities and thus they too have rights.

A. Respect for Human Dignity and Equality
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on other fundamental rights, and thus it is with regard to these rights that one has to ascertain
whether dignity has been harmed.15

B. Rights of Access to Health Care

n
0
S
sionwh s nce to
patien it 10ofth n
ci means oes
even further in this respect (at least as far as i ded pu the
d; urts re
pl nre It
on the basis n le del
volving risk p life,
sary
A Gen th rive directly
this alth to patients are
enti nd requi nts the use (article ; the to a
phy as edto ca 10.7); th of the p tob ed a

certificate attesting his state of health (article 10.8); the right to participate in health activities
(article 10.10); the right to make use of cha

10. choo s sic
me 0.14) c tio
Law of 1990). Beyond these, the General Heal
e users with inform n conc ublic (or ass d) health services their
and duties (article and to that when n the assistance pr ed is
n developed appropriately as yet. Unlike with
that ho are
xamp rs' ("a
the planning, control and assessment of the
are provided", article 19.1), Social Welfare
(collegiate body, article 23) nt Care Servic le 32);18
ves of Co nd User Associ on both the entioned
Committees. Moreover, the National Institute of Health (INSALUD) drew up a Hospital Care
19 con a of m notably the
hts es. 1 ittees literally as
of Patient Care Services were set up to monitor

observance of the Bill and also to help make hospitals more "humane" places.
C. Patients’ Rights to Self-Determination

ng nowadays a patient's right to decide with
eed for consent on his part (or, where he is not
)o e has received the n
to e consent if he con
appropriate for his personal interests. The General Health Law assumes this twin right and
stipulates that patients and their next-of-kin or relations shall be given full and constant verbal
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and written comprehensible information on the process, including diagnosis, prognosis and
alternative forms of treatment (article 10.5), and also that the patient shall be entitled to choose
freely between options given by the physician in charge, in which case the written consent of
be
ns (
tes
treatment, in which case he shall request to be discharged of his own wish (article 10.9). This
last requirement has come in for criticism, 20 and rightly so, except if it is to be understood that

his atives proposed by the physician. This issue
wil ment we will limit ourselves to certain specific
cases.

126. The right to refuse life-saving treatment. One of the most controversial rights involves
the possibility that a patient may refuse treatment on which his life depends. The problem

with nd p , and shall be examined in the section which deals

th suc ts (C IL, § 3).
127. lofa ligious grounds. Major difficulties can arise when
adults ertain reasons of religion, for example, when Jehovah's

Witnesses refuse blood transfusions.21
kind can pose serious care and legal conflicts
of the m f the relig
wing an or who is
a blood transfusion (this possibility is catered
time, take a sufficient amount of the patient's
ration for use if needed; Jehovah's Witnesses

Respec the ious freedom, where treatment contravenes his religious
beliefs or dic of such as blood transfusions in the case of Jehovah's
esse acco physicians if they wish to avoid subsequent liability

nce 496; es ag ainst freedom of conscience, article 205 and
following articles,22 although it is doubtful that the blood transfusion example could give rise
to 0 aps datp , the t
is d tso ed to e , bu r
shes of a s no r

en the si can r

The situation is vastly different where no therapeutic options are available to replace or
mitigate a life-saving blood transfusion. The fundamental issue here is whether the refusal can
be deemed to constitute a suicidal attitude. Jehovah's witnesses stress that they are not suicidal
nor are they exercising the "right to die" when they refuse a transfusion.23 Such arguments are
acceptable and easy to explain: their view is that they wish to live but without transgressing
their religious beliefs, a stance which is deserving of respect. However, when no other
therapeutic alternative exists and the blood transfusion is considered to be the only means of
eliminating the immediate danger to the life of a patient of that religious persuasion and if, in
order to remain faithful to his religion, he continually refuses to undergo a transfusion, it must
be acknowledged that in adopting such a stance the patient is contemplating the possibility of
death, and thus, if he is aware that there is no other means of saving his life, the patient is
expressing a desire (albeit an indirect one) to die. This acceptance of death, from a legal
standpoint, is equivalent to a suicidal attitude,24 which is equally to be respected from the
ethical standpoint, in that it stems from a personal valuation based on individual conscience.
From a legal perspective, the correct solution is awkward given that at stake is an interest of
particular value, to which the legal order affords reinforced protection. However. insofar as the
decision is a conscious one taken by an adult after great thought and without undue pressure, it
should be respected and even supported by the Constitution (articles 15, 16 and 18).



76

In contrast to this interpretation, Spain's Supreme Court has on occasions taken the

v 25 granted by a judge to a physician who asked for

t rfo c. saved the life of a Jehovah's Witness who had

refused it previously. The Jehovah's Witness instigated legal proceedings against the judge in
question. The Supreme Court's decision endorsed the judge's action, on the grounds that he

was obliged and entitled to intervene in the he did in r to avoid tting a
le offence by len his p co( tion to sui (article 40 avoid
ng an offence by ssion e 489 bis). His action was justified also by the

existence of a situation of need (article 8.7). In a later ruling, the Supreme Court declared also
that a blood transfusion carried out on a member of the same religious sect on the orders of a

ew te of the fact th nt tly.26 This
of i the arguments di compleme
of 1979: the court ruled out the possible existence of an offence of coercion and attack on
onal freedom, of the latter that, under the Organic Law on religious
dom of 5 Jul was limited, among other things, by the need to
"safeguard safety, health and public morals" (article 3, paragraph 1). In this same case, appeal
w tutional o protect the constitutional rights of the appellant,
al out the essness alleged and upheld —indirectly, given that it
did not address the substance of the case— the legal arguments advanced by the Supreme
Court.27 Authors discussed the mention of li ns
on religious freed fers to individ , and —if the th

whether it takes in individual health also. However, as has been pointed out,28 the truly
significant aspect here is that what is at stake in such delicate situations is not health (individual
or collective) but the life of a person. The correct solution continues to be referral to the
Spanish Constitution and to acknowledge that for certain groups in society there exist values
deserving of respect, which in certain circumstances are superior to life itself,29 and which the
principles of tolerance towards minorities and ideological pluralism should encourage us to
keep in mind; however, considerations such as these clash with the stance adopted by case law,
which surely would not have arrived at this outcome if it had been a case of deciding solely the
matter of recognition of the right to refuse treatment out of respect for another fundamental
right, rather than the issue of a judge's decision to authorise life-saving treatment against the
wishes of the patient. Until such times as the Supreme Court or Constitutional Court provide
new guidelines, it seems inappropriate to advise physicians to refrain from giving life-saving

ns  inst the of t be they risk be for

or wilfulh e by ho , if the patie asa
result of the physician respecting his wishes, the physician would in all probability be acquitted
of all charges; indeed, even if he does go ahead with the transfusion against the patient's
wishes, and his action is supported by a judge, he shall not be liable either, as the
aforementioned case law decisions reveal. The whole situation, then, seems something of a
paradox.

The considerations outlined thus far refer only to a decision involving the patient's own
life and freedom of conscience, and are not applicable when the life of another is at stake. This
means that in no case should the law give preference to religious freedom over the protection of
the right to life in cases involving minors (or incompetent persons, that is, mentally-ill patients
or those suffering from mental disorder). Respect for parents' freedom of choice between
different values is inadmissible where their children are concerned; parents have a duty, which
doubtless takes in religious education also, to do all in their power to benefit the health and life
of their children until they reach adulthood and can make use of their own religious freedom
and take personal responsibility for their decisions. Refusal to allow a minor child to receive
treatment because of religious beliefs (eg, to receive a blood transfusion) would constitute an
abuse of parental authority, and the physician should act to save the patient's life. Any such

lawful intervention would be backed by the legal authorities.30

128. As we shall see below (Chapter III, § 7), the ban which the Constitution imposes on
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inhuman or degrading treatments limits research and experimentation involving human
subjects.

The Constitution states perso be d of his om, except
in situations n the Constitution dinc ov in law ( e 17.1). As
a result, in situations of emergency or need the competent health authorities are empowered to
p ng ati ent, hosp trol me
u in an Public H y Meas

ing  med co n ts.31 In this
exc onst for ( 10.6,a) and
to
1
to

of such persons are respected, as we shall see below.32

D. The Right to Information

c
d
a
y
ive conscious and valid consent. However, the
t even be linke ol on
of the General L it

s be conceived as being a prior condition for a
It implies also that the patient has the right to

S, as as th the
t to ve a on
(article o be access to his health or clinical records (article 61).
1, in vie ties inf rmation and consent to a medical act, we will
dwell on the subject for a moment.
§ 2. Informed Consent
132. consent is ent rig has been na sed in Spanish
legislati larly in the th Law 0 of the Law orically sets out
the right to information, which is defined in very broad terms ("the right to be given full and
tant v compreh information on the process, including diagnosis,
nosis forms of ent", a and also the for
be re ("the right to se
by ge of his case. The written consent of the user
all r the following cases...", article 10.6). A few

years earlier, the Law on the Removal and Transplantation of Organs of 27 October 1979 had
d
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of
se
or
) consent in writing to the transplant” (article 6,
c).
a In
s he
a is

why information in its own right is construed as an autonomous right enjoyed by the patient,
i
n
s

do so. Moreover, whoever provides him with the information should be the person(s) who will

refe dco which Spanish
rior the al Health Law
1 doubt.

Very little needs added to what has been said above, especially with regard to the need
for information, the amount of information, disclosure, understanding ("comprehensible
information"), form ("verbal and written"), and persons to whom it shall be given (the patient

latter, wi ect for the
g can be mentioned
d be noted however that not all the information
has to be given in both verbal and written form: the choice will depend on the nature of the
information and the link between it and a subsequent intervention requiring patient consent. In
ish jurists are generally in favour of the criteria
se law support is not yet at hand because the
ould be said, however, that restrictions on the
¢ privilege can be justified to a certain extent.
ht of the explicit wording of the General Health
As we have seen, information must be full and
uding diagnosis, prognosis and alternative
treatments. In Spain, however, some debate exists as to whether in spite of this (and in
particular in view of the situation which existed prior to the passing of the General Health Law)
to inform may be admitted, especially where a
involved. In line with Latin and Germanic
nglish-speaking countries, and in keeping more
ent autonomy, physicians have been allowed a
of this duty, although this does not in any way
constitute an undermining or derogation of the patient's right, which is recognised fully by the

phy bl
tog 0
not le

judgement, and in view of the specific circumstances of the case, he considers that full
information might seriously impair the patient's recovery and hinder beyond repair the success
of the treatment. Where information is restricted, the patient should be given an approximate
idea of the seriousness of his condition, and under no circumstances should he be totally
misinformed. Brief or limited information given to a patient should in all cases by accompanied
and compensated for by fuller information given to the next-of-kin, since at the end of the day
they will have to serve as substitutes for or complement the self-determination of the former.
Clearly, then, physicians have to tread extremely carefully in such situations, since they
are bound by the provisions of recent legislation, which unquestionably comes down on the
side of information. As a result, we cannot now reaffirm beyond all doubt that is it is possible
to dispense with information in extremely serious cases or where prognosis indicates death,
contrary to what was advocated previously —albeit in exceptional circumstances— prior to the
passing of the General Health Law. Spain's Code of Medical Ethics of 1990 coincided with the
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oth

donation") and the Ministerial Order of 4 Dec

0 ; thi nis re by the
p t "to with a te attes
te tory "
re this 1

6/1 19 ng

as of to

the an to

at all the other requirements of the offence are

134. As was stated above, there can be no doubt that an adult patient who has received

ad i tion, that is, a p conscious of the repercussions of his decision, is

en 0 treatment. The It} mo cit on this point:

nt" 10.9). To do so,

n the appropriate discharge form; should he

, may

to the

ab h n re cause fo n:". the cases

de s ; n s neither nor

135. To sum must ap
aware of the of hi on.
the 1€

tho ses to in rms or

of he shall inall as
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that all the s take of
y be more if the t's
unlawfully deprived the patient of his freedom,
t and obtained from a judge. An attack of this
be liable to punishment under the offence of
coercive action is deemed to be minor) or that
of unlawful detention (Penal Code, article 480), depending on the case. Physical or moral

u must sent or actual on of freedom —displacement— of the patient

e 0se 0 ing out the in shall be required; if this is not the case, civil

liability may be claimed. Spanish criminal courts, however, have not tried any of the above

except vi ment in psychiat of

ly-ill p th was deemed that of
coercion and unlawful detention, respectively, were applicable.34

§ 3. Privacy

e I8 privacy is the one that traditionally has been disregarded most

i a tion which reflects perhaps the little importance attached to it by

However, aw this right is currently on the increase due mainly to its

n in the Constit e 18.1). Vari us aspects can be inferred directly or indiectly

from this right.

ly protected in certain fields, among them the
ting to an illness, including hospitalisation, and,
keep information secret from next-of-kin (even
ho should receive information in the General
s often understood, the duty is binding on all
r function, and not just nurses and physicians.
The General Health Law is very clear as to this right to confidentiality (article 10.1 and 10.3)

her the to one's image, is of equivalent rank (article 18.1 of the
titu proh the publication in fic works (and, of course, in the media) of
p 0 fo re identity of th without the 's
t, in ne th Law is not it on this iss it
might be. As regards personal details included in medical prescriptions, Royal Decree
1984 of p , governing presc , which es es th al pri
be prot ( 9), should be u od as inc pha and

employees also. The duty of confidentiality is not applicable only where expressly laid down in
the law35 or where authorisation is granted by a judge on legal grounds.

138. A true test of the right to privacy is posed by the computerised processing of personal

n conc ng 1 pat s or out-patients. Such technology, with all the
it affo is stay thrc ws up a greater likelihood that patients will
become more vu invas f privac legi w d in 1992 (to
conform with the t laid in the C ) to th computerised

information so as to safeguard the honour and personal and family privacy of citizens and
assure full enjoyment of their rights (article 18.4 of the Constitution), a lead was taken from the
provisions of the European Convention for the protection of persons with respect to the
processing of personal data, done in Strasbourg on 28 January 1981. The Convention became
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less a p dedby

"and te  ta,and

puter data bases containing medical records and

do not constitute a breach of the Convention.

eir feet as regards regulation of such issues
anic Law reg
2; this recent

d on when, in the general interest, the Law so

r gives his express consent (article 7.3). Public

rofessionals are authorised to process personal

are treated by them in accordance with the

nd M ines Law 90, Organic Law

Meas and other h laws (article 8).

n articles of these other laws would not seem

3/19
The

=]

Draft Proposal for a Directive on the same subject (1990)37 will afford much more effective
protection of patient data than currently exists.

al th Law says li regard to the freedom and confidentiality of

pa nd and commun , although both are included as fundamental

rights in the Spanish Constitution (articles 20. 1 an are protected by
criminal law (articles 497 and 497 bis, and 192 and ).

and freedom of worship are entitlements of

that the Health Law  hibits only

.1). This eans that pa  ts shall be

gious persuasion and also that they shall not be

as

ot

th

account should be taken of the the problems
e's life when the treatment refused is of a life-

recognised by this law are afforded constitutional guarantees (article 4). Religious assistance in
hospitals38 is assured as follows: of the Agreements between the Spanish State and the Holy

priests and other members of religous orders in the aforementioned public centres shall be
regulated by common agreement between the Church and State authorities. In all cases,
's to ous m and for their religious and ethical prirciples shall be

(a 4). the M al Order (Ministry of Justice) of 20 December

1985 the Agreement shall be displayed publicly in all public hospitals. Lastly, mention should
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be 0 £23 1986 on catholic religious assistance in hospitals
bel n of H
§ 4. Secrecy

cy in medical practice is insufficient.40 Civil
Law on civil protection of the right to honour,
n image of 5 May 1982, which in article 7.4
ncerning a person or family which is learned in
constitutes unlawful invasion of privacy. In the
ri
ty
n
with rules of ethics.41 However, it should be remembered that the General Health Law
imposes an obligation on health-care staff to facilitate information to the health authorities or
ation which must be rendered compatible with

ry same Law.

which to the edge is

the fac this re a clear
be
in
to

§ 5. Complaints

142. A patient whose rights are violated may se the courts an est
compens for any ally in nts or their rel as
users of h care, of a number of avenues to submit complaints

in article 32.2 and 3 it is stated that the Service
on of tal, on
ht m might
are channelled through the Service, which shall
d and ensure that a written reply, signed by the
y him, is given to the patient. Several private
ices along similar lines to those of their public
counterparts.
Since references to the functions of Patient Care Services are few and far between in the
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d nk and
n sio hens
e e or monitor their work.43
given within a given period of time, or even tha
0 li  ty45 on the part of the
f n, patient may take the

0

of or disregar
le 63 ff of the

Protection Law of 19 July 1984 (article 34 ff).
§ 6. Access to Medical Records

I. Legal nature and Ownership of Medical Records

certa ts, the
ral S of the

computerised or otherwise, is crucial, for instance, for determining procedures of lawful

data, although at the same time it also authori
and use patient data (see § 3, above).
Opinions on the issue have been div

cess to their own medical records.

be ina gl
gc e disto
al
or
tb

manner
of the I
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145. We take the view that, from the legal standpoint, hospital records comprise different
components. In the first place, one can distinguish elements relating to the organisation and
administration of the hospital; secondly, the details which identify the patient and other data

i ich are ced by ic  even
a the re of dire in nsor
u insofar as such examinations entail an element

ional knowledge of the physician (who is often
t), as well as assessments for diagnosis and
te treatment. Only this third group of data may
verned by rights of intellectual property and
e creation. However, where the professional
1 (or where he is a paid employee of a private

nstitu the cian may

ation es, shall see

below. It should be said in support of this conclusion that the Intellectual Property Law states
to
pl
w

aid work is handed over to the employer under

are transferred exclusively and to a sufficient

his usual activity (article 51.1 and 2). Hence,

vides his services in a public hospital or as an

pe of relationship described in the Intellectual

ts of use (reproduction, distribution and

er that the hospital may carry out its activities.

Having said that, deciding the legal nature of hospital and other medical records does not

I1. Patient Access to Hospital Records

146. Spanish law has resolved the issue of patients' access to their hospital records by
granting unrestricted access under the General Health Law, which stipulates that hospital or
health records "shall be made available to patients" and that "the authorities shall adopt
measures to guarantee these rights and duties" (article 6.1).

147. Two comments need to be made with regard to this statutory provision. Firstly, in
referring to hospital records in a general sense, regardless of whether they are stored on
computer or in written from, the provision covers all forms in which records may be kept;
hence, the right of access to the record as recognised in the General Health Law extends also to
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any in on .
est surrounds exactly which parts of the record a patient is
tions provided for in comparative law to avoid
ted direct access which is not "filtered" by the
p who wishes to safeg n
in eming the patient mu n
entrusts the job to the authorities, albeit in a
partial sense since it refers only to measures to guarantee the rights and duties mentioned in the
same Law (article 61). In this case, a doubt arises as to whether restrictions to access that
cannot be inferred from the Law may be introduced. However, no form of restriction which is
currently applicable can be deduced from the aforementioned Law.

148. As regards how recognition of access to the hospital record ("shall be made available")
can be reconciled with the presence of highly subjective components (the physician's subjective
appreciations concerning the patient's attitude or behaviour and his reactions), which might
affect the physician's own privacy (it should be remembered that the Law does not actually list

S, ts of establishing them to the au ), it is
ns in purpose in making use of the made

a. To obtain further personal information

149. If his aim is to learn more about himself, on completion of treatment, or even during
treatment or while in hospital, it does not suffice to argue that the information, one of the rights
recognised by the General Health Law and included in the list of user rights (article 10.4 and
5), can be provided in full by the physician, who serves as the link between the patient and his

hos d, thus not es the h irect
can d donthe atonl h the p
Disch , W clude an hospital
hence on e to him. ents are

because the rights laid down in the aforementioned laws are different to those recognised in
article 61. As a result, the requirement which is specifically recognised in the Law must be
satisfied by providing the patient with a copy of his record, from which the physician's
subjective opinions have been deleted previously in order to protect the latter's privacy. In this
way, it is acknowledged that availability is not direct and has to be reconciled with the right of
the physician. However, it need not necessarily be the physician who provides the information
or copy: this role could well be performed by the hospital's records department.

b. To continue or commence treatment in another hospital or under another physician

150. In this case the interests of the patient are more important than his right to information as
explained in the previous section, and therefore it is necessary to keep in mind the interests of
the physician who wrote the parts of the hospital record containing his subjective views, which
may prove extremely useful to the colleague about to treat the patient. If the patient so desires, a
full copy of his record shall be sent to the new hospital or physician, who must also keep the
contents confidential since they have an obligation of professional secrecy towards the
colleague in question. However, if the patient requests that the record be given to him
personally, he may receive the extract referred to in the previous section.

c. Use in legal proceedings
151. Where the patient requires the record for legal proceedings (for example, to claim

damages against the physician) the criteria to be applied are those described below in the
section dealing specifically with this issue.
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ITII. Access for the Purposes of Inspection, Statistics or Science

152. purposes is ly a possibility, particularly in the case of

compute which can ¢ g scientific activities (teaching or
g cs.

ients (article 61), the General Health Law also

on tion right to perso
the of a in the course
guaranteed.53 In the case of statistical studies, secrecy to ensure the protection of data collated
by statistics offices, belonging to the Administration or otherwise, is ordered by the Statistics

This is something that should be borne in mind
to gu the ts
te to pro in

wnership (or rights of use) of medical records

possibility of patient access, it should be noted

over some parts of the record is restricted in

third persons for the aforementioned purposes,

ever, a requirement could be established that

reference be made to the source of the record(s), with mention of, for example, the service or
hospital involved or the physician who drew up the report, depending on the case.

IV. Access to Records for Judicial Enquiries

153. Hospital records can be of crucial documentary importance as elements of proof in legal
processes.

mentioned above that the Constitution of 1978 stipulates that it is up to the law to regulate the

in , S ,a nshallnotbeob d ive
on S To however, no law d S0,
the rights
ith dasa
ent not to hand over records to a judge.33 It is doubtful whether this can in
since —as the Cons tself indicates— the law shall determine the situations
in which it is possible.
situation r m when rec e to be ed over in
procee in which y h defendant y on ch of alleged

negligence in treating one of his patients (the person to whom the records refer). It has been
argued on occasions that the physician is not obliged to deliver up the records on the basis of
his right not to testify against himself (article 24.2 of the Constitution); neither is the hospital,
since it is merely the depositary of the records.56 However, it does not seem to us that a
phy in the ds, that such any
inte tio ly o the ents whic ther
with the other elements of proof, will lead the judge to decide whether or not he was at fault.
Furthermore, as part of his fundamental rights the patient is entitled to receive effective
protection by courts and judges in exercising his legitimate rights and interests, and under no
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m § can placed in a situation of defencelessness (article 24.1 of the
tit This that access to the fi s timate. Where the request for
p dies during treatment and his
ted that n hto actually
the same  ons ust now,
n.
istrative proceedings, account must be taken at
and tion of his — , as
gto so that no re are

consent. Similarly, the patient's right of access
te also that on occasions he may stand to lose
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Chapter II. The Physician-Patient Relationship in Specific Terms
§ 1.The Minor Patient
I. The Relevance of the Wishes of the Minor Patient
n and a minor patient poses specific problems,

tm measures as
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prohibit or restrict certain medical actions w
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charge and not to further their own interests. The Civil Code also provides that where a conflict
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II. Intervention of Legal Representatives
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always before the taking of decisions which affect them" (article 154, paragraph 2.2).What this

is at as his natural ity for
SS w counts is the 's real
dt ly,
e nt,
h to
n es, as we have mentioned above, parents are

obliged to act in the best interests of their children (as the Civil Code puts it, they must "at all
times aim to benefit their children, in accordance with their personality"), although they are
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her decision to abort,6 which means that she must understand that she will not merely undergo
an i on her ow also d living . Under t
her have to be if she to con with the

where the life or health of the minor (or mentally-ill or mentally-deficient person) are in serious
danger,” and her degree of understanding does not permit her to grasp the importance of the
risk which the pregnancy entails for her. If she does not have natural capacity for judgement,
and as a result valid consent cannot be obtained, the minor's legal representatives (parents or
guard ) may act ugh at all times they must observe their duty to assure the well-being
of the in their ¢ and must not act in accordance with their own interests or ideologies.
In cases such as these, any conflict of views between the expectant minor and her legal
representatives is of no legal relevance because, under the general rules governing
representation, the decision of the latter will take precedence. Where the conflict (or any
conflict-free decision taken, ie, to abort or continue with the pregnancy) is the result of abusive
conduct on the part of the legal representatives, the matter should be referred to a legal authority
for a decision in the best interests of the expectnat mother, except where the situation is so
urgent that the physician himself must take a decision, with the legal backing afforded by article
8.7 of the Penal Code governing situations of necessity. Another possibility, albeit an
extremely rare one in practice, is that a court may rule that the girl is incompetent but recognise
that she can give consent to abortion (article 267 of the Civil Code).

y, it sh be n that age-restrictions apply to techniques of assisted

duction: rs of n mu er the age of eighteen, as must any woman on whom
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the techniques are to be used.8
§ 2. The Mental Patient and Involuntary Placement

161. Treatment of mental patients or mentally-deficient persons poses several legal
problems,® ranging from admission to a hospital to (informed) consent to treatment. One
question which must be decided beforehand is whether or not, for the purpose of consent (or
authorisation), these two aspects are linked or are ex
the conditions of admission to and treatment in a ffe
situations with respect to the validity of the mental patient's consent, namely, whether or not he
has been declared incomptent by a judge, whether internment is urgent and whether he is to be
treated for an organic or mental illness.

I. Voluntary Admission and Treatment

162. There can be no denying that psychiatric patients who are admitted of their own accord
to a mental health institution are entitled to receive information, give informed consent and also
to refuse treatment. It is quite possible that the extent or the nature of the patient's illness do not
prevent him (ie he is not incompetent) from taking decisions such as to contact of his own
accord a mental health institution or other centre with such facilities and ask to be admitted for
treatment. His decision must be accepted and residential treatment provided if it is indicated
medically, given that in such cases the principles of consent based on the person's natural
capacity for judgement and his grasp of the importance of his decision are applicable.10
Where the patient's condition and mental health worsen, or where his pathological picture on

a 10 already s ifi de iso the
n as to what to nu and be
released from care but from the medical point of view continuation is advisable and his mental

to

cri

ted

practitioner or the hospital management, notification must be given to a judge, who shall decide
as appropriate. The situation is exactly the same as that of the involuntary internment (or, to be
more accurate, extending internment)!1 of an allegedly incompetent person for reasons of
emergency. It should be stressed that the hospital's decision to prevent the patient from leaving
should not be based on the need for treatment but on any potential risks which his release might
entail for his own or others' health or life.

II. Involuntary Admission and Emergency Treatment

A. Treatment of Organic llinesses

163. If admission is urgent and the physician considers that treatment is urgently required
because the patient's life is in danger but the latter is unable to give valid consent and his family
or guardian are unavailable, the physician must admit the patient and may intervene to treat an
organic or somatic problem (that is, one which has nothing to do with his mental illness). In
this regard, he will be protected by the provisions governing exemption from liability in
situations of necessity (article 8.7 of the Penal Code) should he face legal action for allegedly
violating the patient's freedom; this possibility is catered for expressly by the General Health
Law, which authorises the physician to intervene (in legitimate exercise of his profession,
article 8.11 of the Penal Code) without the consent of the patient, next-of-kin or persons close
to him when the extent of the emergency does not permit delay in view of the potentially
irreversible injuries or risk of death which might be caused by any such delay (article 10.6.c).
The procedure is fully justified to avoid irreparable organic consequences caused to the patient
as a result of the delay in obtaining for prior consent. To sum up, the physician should act as
he would with any other patient in a similar emergency situation, and in this case the patient's
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expected to be lengthy, in order that the interests of the patient may be safeguarded (by
appointing a guardian).17
ged by law to nof
s laid down in .He
to extend the period of confinement when he
six months; every six months also he shall
nion of a practitioner whom he himself shall
treatment should be continued or ended (article
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f the incompetent patient which the guardian is

after his least) six-
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special ending ent n judicial reviews, ei S own
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w of care and € reasons for con t. The ion
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for re ng the patient's situ er, is th w

e judge beforehand, unlike the case of a mental
ourt in connection with the commission of an
Code). The judge can, however, under article
this is only possible when he is asked to order
t the confinement of the patient if they disagree

C. Intervention by Next-of-Kin and Guardians

166. Still in the hypothetical cases outlined above, if the next-of-kin or persons close to the
patient are available (as indicated by article 10.6.b of the General Health Law) they shall give

ehalf of an ious p ave where he has already been certified as being
andhasag in wh consent should preferably be given by the latter,
even h this is not actually d in the d law;20 ever, the
prefe of the guardian is not e, or, pu if the g an is not
le, to
us "to
ro (cle
pe n the patient in anythi er than a psychiatric unit or special training or
ed article 271.1 of the nal Code) and for treatment. Lastly, where

confinement is necessary to treat mental illness, the procedure to be followed shall be that laid
down by the Civil Code for involuntary internment of a (conscious or unconscious) patient, as
described above.

III. Involuntary Non-Urgent Admission and Treatment
A. Treatment of Organic Ilinesses
167. In non-urgent situations where treatment is necessary, and if the patient is not competent

to take decisions, the physician should seek consent from the guardian, next-of-kin or persons
close to the patient (article 10.6.b of the General Health Law). This should be understood as
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procedures laid down in the Civil Code (article 211.1, referred to above).

169. To sum up, consent to treatment need not always be given by the person who takes the
decision regarding admission or detention. Under normal circumstances treatment decisions

proposed by the physician.21 On the other hand, doubts surround who should consent to

treatment, if at that time he has sufficient capaci
§ 3. The Dying Patient
, on the verge of death, the physician is faced
ng curative or s eving sures
death in a puni Seco how
particular when the latter decides (where he is
ent, including life-saving treatment?
I. Treating a Dying Patient

171. With terminally-ill patients who are close to death, the most relevant duties of health-
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also one of the physician's duties. It has been said that breaches of this duty by a physician

could even lead to an offence of failing to fulfill the duty to provide help (article 489 ter of the

Penal Code).23 This type of treatment, and others which are not merely designed to relieve
0 y also be provided in special centres or units to patients who suffer terminal
e as cancer).

n
C

instance) when the patient's body becomes increasingly insensitive to them, even where the
increased doses risk depressing the respiratory apparatus to the extent of causing failure. In
such cases no offence of wilful homicide shall exist, because the author's intended purpose is
not to shorten the patient's life but rather to alleviate his suffering. Although some would argue
here in favour of possible intentional homicide,24 ie that the physician foresees that the result
—bringing forward of death— may occur but continues anyway, we consider that it should be
ruled out given that in truth the physician is not real for thate is taking
the necessary steps to relieve pain, without at the shortenin life in a
manner which might be determined causally.

173. Possible negligent homicide, where the result was foreseen or at the very least

le, shal d on whether com with his d of
stayed the limits of in a ance with a
This ¢
of the
ons of medicine, as attested by the existence in
S
c
c
care, nor does the eventual shortening of life constitute a punishable offence of negligence.26
mind that a hitisp ble ory, is lyd It to
nepre vy this ning of Th t via in ion, d be

to consider that in cases such as the above the physician is exculpated on the grounds of the
state of justifiable necessity, in that the risk of shortening the patient's life is of less
sig and necessary relief of pain. Our view is shared by the current
Co ), which states in article 28.2: "when dealing with incurable and
terminal illnesses, physicians should limit themselves to alleviating the patient's physical and
moral pain, and insofar as possible maintain the quality of the life which is about to end.
Physicians should avoid commencing or continuing hopeless, useless or obstinate therapeutic
actions. They shall assist such patients to the end, and observe the respect due of human
dignity".

II. Respecting a Patient's Wishes Regarding the Cessation of Treatment

174. If a patient asks his physician to suspend or discontinue treatment his wish should be
respected, particularly where recovery is completely ruled out. The question arises here of
whether the physician may be liable for omitting to give treatment, a situation which has been
raised in connection with so-called passive euthanasia. Where there is no hope of recovery the
patient's wishes can be said to pose no problems whatsoever. However, where treatment is
crucial to keeping the patient alive during the (pre)terminal phase of his illness, and death is not
imminent, and where failure to give the treatment will accelerate the process, the answer is
rather more complex. We stated above,27 that the patient is entitled to refuse treatment,
although in this regard the General Health Law imposes a series of restrictions where the right
is not enforceable, for example, where public health is placed at risk, where the patient is
incompetent to take decisions, and where treatment is so urgent that delay might cause
irreversible injuries or entail risk of death (article 10.9). The first two restrictions are self-
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explanatory, unlike the third which is ambiguous28 and might be construed as suggesting that
life-saving treatment cannot be refused. It also raises problems concerning the duty to protect
the patient's life in certain circumstances, some of which have already been examined above29
and are affected also by the arguments which we shall look at now.

175. Article 15 of the Spanish Constitution is crucial to this issue. It states that "everyone has

the right to life and to moral and physical integrity; under no circumstances can any person be
subjected to torture or to inhuman or degrading punishment or treatment (...)". Clearly, then,
life is the basis on which the exercise and enjoyment of all other rights to which human beings
are entitled rest, and this circumstance justifies the special protection afforded to life in our legal
order. It does not need to be stressed, therefore, that the scope of protection extends to all
individuals, particularly those in a critical situation or who are at a disadvantage: incurable or
terminal patients, invalids, the elderly, mentally-ill or mentally-deficient persons. The provision
poses several problems of interpretation, some of which have been resolved by the
Constitutional Court's ruling30 on an appeal lodged by prisoners who went on an indefinite
hunger strike until the prison authorities met their demands. Of most interest for our purposes
here is the question of whether or not there exists a constitutional right to do as one pleases
with one's own life, an issue which has a direct bearing on the lawfulness of euthanasia and
refusal to accept treatment on the grounds of religion or conscience or for other personal
reasons. A great deal of debate surrounds this highly complex and controversial grey area and
the entire constitution needs to be examined in order to arrive at a satisfactory answer.
To begin with, it cannot be inferred from article 15 of the Constitution alone that a person is
entitled to do as he pleases with his own life, since the provision serves first and foremost as
the guarantor of the right to life. Neither does it empower third persons to intervene in the lives
of others.31 However, precisely as a result of this role of guarantor (vis a vis the State and
third persons), it cannot be inferred either that there is a duty to live against one's wishes, that
is, that the State's obligations allow it to intervene when someone has expressed his desire not
to carry on living. Lastly, a re-reading of article 15 in the light of the superior value of freedom
(article 1.1 of the Constitution) and of respect for human dignity (article 10.1) leads us to
conclude that the absence of a duty to live against one's wishes becomes not a right but rather
the freedom to do as one pleases with one's own life. A further conclusion to be derived from
this is that a physician cannot continue to treat a patient against his wishes, even if this means
that his death will be hurried along.

176. Thus, to discontinue or interrupt treatment of a person who has no objectively-
determinable prospects of continuing to live does not run contrary to the notion of the dignity
of the person. Rather, the exact opposite is true. To do otherwise could well be tanatamount
either to using the patient as an instrument for the physician's own interests or even to
unnecessary and aggressive treatment ("acharmenement thérapeutique™), in violation of the ban
on inhuman and degrading treatments (article 15 of the Constitution), which in turn is a specific
violation of human dignity.32 The Constitutional Court ruling of 27 June 1990 (legal principle
no.9) states that no torture or inhuman or degrading treatment exists "where authorisation is
given for medical intervention, such as that challenged by the appellants [force feeding], which
in this case was not ordered to inflict physical or mental punishment or to cause harm to the
integrity of those subjected to the treatment, but rather to prevent where medically possible the
irreversible effects of voluntary starvation and to mitigate or lessen the harm caused to the
body". The ruling goes on to state that "the fact that force feeding, aimed at preventing the
deaths of the appellants, cannot be deemed as constituting inhuman or degrading treatment due
to the nature of the goal pursued, does not mean that it may not be considered as such, due to
the means used to achieve this goal or in the sense that it prolongs suffering without in the
process managing to prevent death”. It may be deduced from this that adequate treatment to
maintain life is neither inhuman nor degrading, which is not the case when it serves only to
prolong suffering without preventing (but merely delaying) death.

177. In the light of the above considerations, the General Health Law, where it does not
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181. Disthanasia is another neologism with the opposite meaning to orthothanasia. It means
(from the Greek dys, bad, anomalous and thanatos, death) 'bad death', that is to say
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eliminated, as we said above.39 Nevertheless, the doctor's duty of care is limited to the
obligations imposed by lex artis; lex artis in fact demands that all treatment and any artificial
measures to prolong biological life that are unnecessarily cruel should be discontinued where

In accordance with this function, fulfilment of the duty of care for the doctor is limited,
(limitations of the duty of care) as are all legal duties to act, to circumstances in which

cerebral function is not possible, even when the situation arises as a result of a substantial
deterioration in the patient's condition. The same goes for newborn infants with incurable
abnormalities that will inevitably result in death in the short term. It is even less the case if there
is some other pathological condition that occurs jointly with the abnormality or illness in
question. On situatio een nised, it is irrelevant for the criminal law that the
decision inv the ces of t ent with drugs, non-performance of a surgical
operation or the switching off of any machines that are maintaining vital functions.
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B. Juridico-Penal Evaluation of Strictly Passive Euthanasia
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. To establish the limits of this duty of care the
wishes of the patient must be taken into account. If the doctor wishes to begin or continue a
treatment but the patient is opposed to this, the doctor is not obliged to act in all cases. In fact,
the LGS recognises the right of all who avail themselves of the public and private health care
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g is in with n4
n
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delicate the patient's health, the greater the risks entailed and the lack of certainty with regard to
outcome. This means that its therapeutic indication is reduced accordingly, and the treatment
bec tive ighing up of the therapeutic of
the wh ase his decision on his scie tec
the actual taking on of the risk must rest with the patient regardless of the seriousness
of the illness (all the more so when t ss is serious and prognosis uncertain). The patient
is entitled to refuse treatment, even vital treatment, if the risks are very high and there is no
guarantee of improvement. The physician's decision is an objective evaluation, which should
be arived at without taking the patient's ulterior motives into account, since these may influence
tive con ns. ple, the wish to die an
caused Ine fuseab sion for rel ns



104

let us just suppose that there is good reason to believe that the blood is contaminated by some
pathogen: the hepatitis virus or HIV. This would constitute an objective fact with regard to the
indication, in this case, a contraindication), etc.. In a wider context, and as has been recalled
a octo t not nal ons or ge (principle of
p as g stod bes well-b It is the patient
who is best able to decide with respect to the risks he is willing to take (principle of autonomy

or self-determination).41

184. Beginning ng and e ing iso atory on en is a
possibility that the (or to be acc ical nce) can ab ure.
In the light of the patient's condition, if this is not possible and it has been established thus in
accordance with the criteria of lex artis, there is no duty to treat the patient (aside from palliative
measure to counteract pain and suffering). This would be the case in the terminal phases of an
illness for which, by medical standards, no effective treatment exists. If, on the other hand,
there is some chance of improvement or of the patient's regaining consciousness (or of this

occ ata ge of the case of newborn babies) the obligation to treat
the t hol ,and ed the physician risks prosecution for homicide by
(art. 407 po tor . All these
tions are ep pre wishes for
whatever reason (comatose state, newborn etc.), although similar criteria apply also when the
family and legal sentatives act on the patient's behalf, in accordance with the terms of the

LGS (art. 10 n°6

185. The living will. The Spanish Law makes no reference to the validity or effect of a
'living will' (known also as biological or euthanasic will), but neither does it expressly prohibit
such a thing. In fact the Spanish Association for the Right to Die with Dignity ('Asociaci6n

issue of how to act legally in response to such a document furnished by the patient or his legal
representatives. There are two fundamental issues to resolve: the validity of advance directives
stating the patient's wishes, and, secondly, the validity and scope of the contents, that is to
say, whether or not one can refuse life-sustaining treatment in writing (as is the case of
biological wills).

To take the first issue, the main argument that is usually raised against recognising the
effectiveness of such directives is that the individual's feelings and state of mind frequently
change when they are confronted by a life threatening situation. People often subsequently
question their reasons for signing a document refusing treatment, though this in no way implies
that they made the declaration lightly. The psychological state of a healthy person is very
different from that of someone faced with death and it should not be forgotten that this is very
special type of statement of wishes is particularly susceptible to subjective changes. At the
critical moment, it is argued, the person often changes his mind and 'clings' to even the
remotest chance of survival. Clearly, this is a very delicate issue, which affects the validity of
any consent given in the document in so far as the signatory cannot appreciate fully the specific
circumstances in which the advance directive might be implemented. However, the difficulty
only arises when the patient is unconscious (this is where the crux of the issue of how to act in
such situations lies), since a conscious patient can confirm or revoke the contents of his
directive. Factors which condition the patient's ability to express his free will should always be
taken into account, in the same way as they would be in any request for the cessation of
treatment (depressive states, mental confusion caused by the illness itself, a sense of
uselessness or of being a burden on others, etc.). In this regard it is indicated that even when
the patient is unconscious the validity (‘authenticity') of the document has to be accepted if it is
seen to be coherent with the patient's value system and general attitude to life, particularly in
the period immediately preceding the illness. Starting from the hypothesis that recognises the
patient as being capable of making a decision, there should be no obstacle to also accepting the
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and any real doubt should be resolved in favour of continuing the treatment: in dubio pro vita.
For example, validity should not be accepted if the person is overcome by mental illness after
making the declaration and later falls ill or is seriously injured in an accident. In such a case we
would not have sufficient information at hand to be certain as to his wishes or whether or not
he would still have agreed with the instructions if he had not become mentally ill. In brief, if all
the above-mentioned precautions have been satisfied, the same force should be given to so-
called 'biological' wills as to any declaration made at the moment in which the decision to
continue or discontinue treatment is taken, so that the physician who chooses not to intervene
out 0 th ase sed in th d not be of

passi a. alue vance di an indic the

wishes should not be underestimated.

C. Active Euthanasia

tive a $ punisha t be
pe ac s from the t he
wishes to die will make the person who performed the act a mere accessory), the individual
who ed the act s be puni as an accessory to suicide,42 th
isa of the fam which the crime of parricide (whi n

when one kills a parent, child or spouse), which carries a heavier penalty, is not applicable.

187. If, on the other hand, the patient did not consent because he was unable to as a result of
his condition (unconsciousness due to a somatic illness, mental illness or deficiency, age), or
was opposed to the act (a situation in which it would be difficult to imagine anyone committing
homicidal euthanasia) or simply ‘allowed it to happen' (a completely passive attitude), the act
falls within the bounds of wilful homicide or, most probably, murder, because it is considered
that there is premeditation — one of the necessary conditions for murder — when one takes the

hel nceless p . The Criminal law respo s ith
omi ) the Penal imposes its maximum pun t of

D. Premature or Neonatal Euthanasia

188. There should be no difference between paediatric medical practice and medicine applied
to adults and, as a result, the legal responses (or lacunae) should not differ greatly. The life of a
child is worth just as much as that of an adult. Nevertheless, when the patient is a child or
newborn infant there are specific aspects of such complexity that they make it difficult for the
law to provide a clear-cut response. One of these is that in some cases it is not possible to
know the child's wishes or preferences, since the child simply lacks wishes or preferences,
which develop with age.

What we must clarify first of all is what is meant by the expression 'premature euthanasia'. In
fact the expression itself is inappropriate as it does not refer to euthanasia in the strict sense of
the word, which is what we have been discussing up until now. It does not concern helping
someone who is suffering to die, but the elimination, by action or omission, of newborn
infants (hence the term 'premature'’) who are viable, but who are seen to have deformities or
serious brain damage. Such actions are in all probability eugenic, involving the elimination of
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beings who are devoid of 'valuable life', against whom the law does not discriminate (it could

not do so0), as we shall see further on. Furthermore, the right to life most definitely comes into

play here, but not (for obvious reasons) the right to do as one pleases with one's life —or

g given that at the end of the day third parties and not the newborn baby take the
S.

189. Direct active euthanasia of a newborn infant attracts the same firm legal response as its
adult counterpart, with the difference that consent is not an attenuating factor in the homicide,
murder or parricide of the newborn infant.

190. When it comes to the failure to provide treatment to a newborn infant with serious
abnormalities, the same situation arises and the same problem occurs as with adults,
particularly those who are in a comatose state. Once again it is necessary to establish the limits
of a duty of care or a duty not to treat. The abnormality itself must not constitute the main
reason for making the decision as it is irrelevant as an excuse before the law. A duty of care is
maintained in principal and what should influence the doctor's decision is the child's life
expectancy. Clearly this is where disagreement may arise.

191. y of sals that emphasise the child's future capacity to
relate t . this ask whether we should demand that the child be
kept alive when the abnormality is irreversible and so serious that there is no chance of him
being able to perceive and communicate.43 The German Society for Medical Law (DGMR) has

of which the following

not continue treatment: a)

simply a question of delaying certain death, b)

despite treatment any possibility of the newborn child ever communicating with its environment

has been discounted and ¢) when the child's vital bodily functions can only be maintained in
intensive care facilities.44

Other experts focus only on the child's chances of improvement, while also considering the

re he
ve the
of an

throughout that children and adults should be treated equally and in the case of children the risk
of causing additional suffering should be weighed up against the possible results of the
treatment. It is thus held that there should be no intervention when there are multiple injuries
and where the treatment will only cause suffering without actually stabilising the health of the
child. The Department of Health and Human Services in the United States (DHHS) has set out
the following circumstances as being situations in which feeding or medical or surgical
treatment should not be provided: 1. if the newborn infant is in a chronic or irreversible coma;

th ment d only ng the inevitable process of dying, would not be

or not o meorc the life threatening situation and plays no role in the
survival of the foetus; and 3. when, apart from the other two sets of circumstances, the

treatment would be inhumane.45
E. Attenuation of or Exemption From Criminal Liability in Punishable Euthanasia

192. In the first place, we can conclude that the consent of the individual concerned is not
sufficient basis on which to ground the lawfulness of direct active euthanasia, though it is
enough for treatment refused by the patient, even vital treatment, to be discontinued. This is
particularly so when discontinuing the treatment does not imply any immediate risk to the
patient's life or when the treatment itself involves additional dangers that the patient is not
willing to face.

Nevertheless, consent does have certain attenuating effects on the unlawfulness (or
wrongfulness) of the act, given that without consent the act would in some cases (active
euthanasia for instance) constitute murder or parricide. This would not, however, appear to be
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Chapter III. Specific Activities
§ 1. Termination of Pregnancy (Abortion)

I. The Offence of Abortion in Spanish Law

A fuller u of the q of ab n in Span only be
achieved through of the s to ab n and the ich it is
punishable.!

195. The tected by the law. As a general rule it can be said that from
a criminal abortion co of causing the death of the embryo or human
foetus either in the womb or through causing its premature expulsion from the womb.2 In the
case of the latter some argue in favour of a lac iability and maturity in 3

The in t protected e of abortion is the li d
(embryo or ). conclusion ed in so much as the life of the conceived is a

whether at the moment of termination the conc

the result of 'in vitro' fertilization deemed to

ot been implanted and nested in the uterus. The

the moment of nesting (although the Penal Code

does not define this explicitly) and the moment of birth. Up to this latter point no interest exists
is
or

196. Classes of offence under abortion law. Let us now go on to examine the chief
characteristics of the classes of criminal acts in relation to abortion law.
In the abortion regulations we find an offence with regard to what is understood to be a

case of negligence.4 However, the matter is far from clear-cut since both case law and a certain

grounds for the existence of an abortion offence, intent is required in all cases, both where

third p in gnant
0 h the is punishable: self-
induced abortion, when it is the woman herself who causes the abortion (art. 413 of the Penal
Code), where she is sted or consents to the abortion being performed by another,
or in both cases w she hide her by . 414, when the
is the result o 1 nt and th man seeks
these circum t d negatively affecting her social position). In

reality these offences are applicable not only where the woman actively seeks to procure an
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de provides for the heavier sentence of between
aximum period applied in cases where violence,

injury (art. 414. 2).
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which is unrelated to the act of abortion itself,
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notwithstanding the fact that the Spanish Penal Code would consider this as an offence, since
the Spanish courts do not have jurisdiction over an act which is not an offence in the other
country. This interpretation has been confirmed both by the Supreme Court9 and Constitutional

Court.10
II. Voluntary Abortion
A. Reform of the Penal Code: System Adopted and Scope
198. Since the reform of the Penal Code under Organic Law 9/1985 of 5 July —once the
hurdle posed by an appeal on the grounds of alleged unconstitutionality had been overcomeand

the Bill amended in line with the Constitutional Court ruling of 11 April 1985—, abortion is
legally permitted under Spanish law in any of the circumstances established by art. 417 bis of

occur, in h principles app Spanish Legis has
of indica , o one of time which also re s to
To sum up, the current nin nis
h of the mother are se end red
an has become pregnant following rape (ethical
h prenatal or er p
born with ta ties
Art. 417 clears the an of criminal liability even when the abortion
h t been pe dinanac or when the required certificates have not been
produced (therapeutic and eugenic indications)12, provided that the requirements governing the
ind n, treatme ent ical are met and
tha statutory ind are or that the

law13, even where the general guarantees are not met. In any case it has a secondary scope of
application, that is, in the case of the mother not being protected by any of the general defences
listed in art. 8 of the Penal Code. A claim for the personal exoneration of the mother does not
extend to any other persons who take part in the abortion (whether or not they are physicians or
third parties acting under a physician's orders or independently). It should be said, however,
that such persons may have recourse to other avenues of exemption (in very exceptional
circumstances) or diminished liability. In sum, if the woman sees a physician and the latter
proceeds to perform the abortion, he is still held to be liable, wheras the woman is not, having
obtained exemption at the physician's expense. If, on the other hand, the woman fails to
observe the requirements concerning certificates of opinion and approved centres, and also the
requirement for medical supervision, she herself is deemed liable. Haing said that, in spite of
the fact that this statutory provision may sound rather confusing, it should be understood that
the pregnant woman is exempt from criminal liability when one of the authorised indications is
present, both when she procures the abortion herself or it is procured with her consent by a

third party14.

200. The grounds for the justifiable causes included in the indications for abortion as laid
down in the Spanish Penal Code are two-fold. The first is that there exists a conflict of
interests involving the mother and the life of the foetus which the Legislature has resolved in
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c dd ofthe S me
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n and charged a fee for it, although he was later
pardoned by the Government.15 There are a n of reasons gh issue with
the decision, though the extreme circumstance which the on d must be
in ng aused was than
d, is of the de d on
.7
the p g unconstitutionality which led to the introduction
of th a no deman
many sectors of society who felt that under th no con

apart from therapeutic considerations rendered abortion lawful.

B. Indications for Abortion: General and Specific Requirements

the existence of the situation of necessity st

entailed by such a situation. 16 In the other indications (ethical or criminological and eugenic) it
is sufficient for the relevant indication to exist in order for the justification to be satisfied and to
enable the pregnant woman to opt for abortion, since in the situation in question the conflict has

a 17T to the general and specific requirements of the indications the
g ts sh noted:
2
The
life
. re, the 1 has ly sed18 that the of the
n an add 1 ntee pr al supervision at the

process of abortion is carried out in accordance with the law, firstly by -ensuring that the
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supervision, must confo lex in all s. Clearly, the most appropriate physician is a
specialist in Obstetrics and Gynaecology, 19 but the participation of any other properly qualified
physician ¢ of performing the .20 Supervision by alified
physician, the law offers as refers to the sha out of
h y instructing a
h any other act (including performing the abortion herself under
the ision). The same a bers of the woman's ly or her
rep broad sense of the circumsances, as lay ons, they
would not be prosecuted for illegal practice of
203. smay b h c or
care es nt. This in it to
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of
e approval of public centres is automatic once
tion vate centres is the reponsibility of
Dec
The requirement that the woman attend an authorised centre does not imply that the
enables the ti be d in the
sistance of h WO hospital

ssary, 23 provided that follow-up examinations
are carried out by the centre, which shall also keep the woman's clinical hitory and other
necessary documents (art.4° of the RD).

excluded the father from the mother's decision to have an abortion of the type covered by
lawful indications.

It is beyond sent must d to the req of
ent' to the m on), in the information to
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As a result, it is only in this sense that the guidelines specifically laid out in the RD of 198624
or those laid out in general terms by the LGS 25 itself may be interpreted as non-obligatory
of the criminal law. It is only from this same

pr rmation n

n, not affe 0
pregnant woman know of all the circumstances

a result of the ance of bortio

and not obtain result o neous
S an ole , fo 27 rtant point is the
that nal the of is that it must be

given prior to the deed it is called upon to justify.

and must perform the abortion in these situations, but not if he is aware that the woman would
be os SwW e able to
un to her nt, in the
representatives shall give consent on her behal
k to the woman, only lim cap
who must give their conse the
ority. There are however specific exceptional
this, such as when wo ly any reasonable possibility of
r's life whereas the

Su ement. The subjec ent must be in all who are
inv in rmance of the abo in the wom will b from its
n to knowledge of the existence of one of the
to carry out or undergo the abortion under the
does indeed exist. What this means is that it is
e in the case of the therapeutic indication, and
e an abortion are irrelevant.

207. Finally, it should be recalled that the termination of a pregnancy must never be for the
f embryos or foetuses or their biological structures.
tthe a ortion may not be involved in any subsequent

use made of the foetus or embryo.28
ITII. Requirements of Each Specific Indication
A. Therapeutic Indication

208. This first indication for abortion occurs when a grave danger to the life or physical or
mental health of the mother exists which can only be prevented if the abortion is performed
(art. 417 bis. 1 1st circumstance of the Penal Code). In the literature there is no doubt that such

tances al vy as lawful here prior to the reform of the Spanish Penal
1985, it c that the existing state of necessity (n° 7° of art. 8° of the
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that the risks of a pregnancy of this nature can
med. We will now proceed to an analysis of the
most significant aspects of the requirements of this indication:

209. Necessity of the abortion. The abortion must be necessary, that is, the danger to the life
or health of the pregnant woman must not be preventable by any other means apart from the
abortion, which is the last resort that the law offers to resolve the conflict. It follows, therefore,
that any other alternative must have priority if the danger can be prevented by appropriate
medical treatment, or if the performance of the abortion entails greater dangers than those it
prevents, or if the abortion is more dangerous than the birth itself. Finally, the abortion will not
be deemed necessary if it is not likely to lead to the eradication or significant reduction of the
negative prognosis for the woman or to some therapeutic benefit. Having said that,
consideration attention must be given to each individual situation in order to determine the
extent to which available alternative treatment may be used with the pregnant woman.

210. er to the th It must be a "grave
danger' es to the th vely near future the
pregnant woman will die or her health will be seriously damaged. It is no easy matter to

sht ree of p the
req reduced arly

where, for example, the woman's life is in danger.29 Grave danger excludes from the
indication all the usual discomforts and risks entailed in a normal pregnancy and birth. Danger

fe of ¢ and psychological origin. Extreme depression with suicidal

en Id as the second of these types of danger.
211. of opinion Lt ta issues the
relevan of opinion the fe or mental

health of the pregnant woman actually exists, but also that the abortion is necessary to prevent
the danger. The responsibility which rests with the physician is obvious, and the law also
demands that he be a specialist in the relevant field, that is to say, in the type of illness from
which the woman is suffering or from which she is probably suffering. In order to ensure the

pend c of pecialist who issues must not be the physician

is to s the e requirement of the certificate may be waived
in emergency cases of mortal danger to the life of the pregnant woman, that is, when her life is
under threat.

B. Ethical or Criminological Indication

212. The ethical or criminological indication arises when the pregnancy is the result of an act
constituting the crime of rape (art. 417 bis no. 1, 2nd circumstance). It requires:

213. That the pregnant woman has been the victim of the crime of rape. In this indication the
crime of rape consists of— along with other elements that need not concern us here — the
performance of the sexual act by a male person with a woman by force or intimidation, or
while she is unconscious or by taking advantage of her mental deficiency or when she is under
twelve years of age (art. 429 of the Penal Code); the indication does not include other sexual
assaults that may give rise to unwanted pregnancy. It suffices for the act to-be unlawful, even
though the person accused of the rape has not been found guilty, that is to say criminally liable,
as would be the case of persons below the age of criminal responsibility (under sixteen, art. 8°
n° 2 Penal Code) or those who are mentally ill or deficient (art. 8 n° 1 Penal Code).
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214. Tha nan the result rap is requ yd at the
pregnancy the t result of tof which ast mere
t be compliance with the presence of conclusive

uent sexual relations, fertility at the time of the

atisfy himself that the rape has been formally

215. The time limitation. Abortion must be performed within the first twelve weeks of

ti the ¢ no ng date must be the same as that of the
s s act the
216. Reporting the act. Before the abortion is rmed it i that the rape has
previously been reported to the authorities, in ¢ >mp with the ts of the Criminal
0
c
au
is
ffe
for simulation of a crime (art. 338 of the Penal e of illegal
abortion. The alleged rape must be reported prior t a

C. Eugenic Indication

217. The eugenic indication allows an abortion to be performed when there are risks that the

thanks to prenatal diagnostic techniques which enable a wide range of treatments to be carried
out on the foetus with ever-increasing precision. The specific requirements of the indication are
as follows:

218. Supposition that the foetus will be born with grave physical or mental abnormalities.

This requ ent ,the enicin an th leus
around w all revo  Inthe L at isa
'supposition that the foetus will be born with.' In principle, this supposition can be interpreted
in se of ce ent to e preferably istical
pr . Nev obj c will ha m ed by the be  of the

specialists who issues the medical reports, although they may base themselves on the
percentage results of tests carried out. This situation makes any greater precision in the law
impossible and ab es even more complicated when the percentage
of risk of abno is bsence of risk (e.g. in the case of certain sex-
related diseases in males). Despite this, it is our opinion that the possibility of using the eugenic
indication to terminate the pregnancy should be left open, though its appropriateness is more
debatable as the probability of risk factors diminishes. The indication also exists when the
abnormalities will only become apparent after birth, provided that in this case it is certain that
occur that they can (predict  di , in what is d

i Medic . In other words sshallin te foetus is the c
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carrier of the factors that will from birth cause the grave illness required by the Penal Code.31

the legal p 0s which underpins the indication, even though some would argue in
favour of v in case also.

219. The time limitation. The abortion must be performed within the first twenty-two weeks
of i e can tth nos can only be
ca s has of t. F ore, time is
required for the evaluation of such tests and the taking of the decision to terminate the
pregnancy. The later the diagnosis is made the greater the certainty of its accuracy.

The imposition of this time limit has been criticised from the point of view that certain
diseases resulting from the mother's illness or from other causes (exposure to radiation,
ed drugs etc.) may affect the foetus after the deadline for the legal indication has

It is of practical interest to establish from what point in time this period should be
calculated. This is not stipulated by the Law, which implies, as is logical, that it begins at the
moment rtiliz (date of p y), but in this ned, since
even the nant an herself t know w occu is usual to
turn to the date of the woman's last menstrual period32 for all that pertains to the course of the
pregnancy and the calculation of the date of the birth. This gives rise to a calculation in real
terms of twenty-four weeks from the last period; others, meanwhile, prefer to take the moment
of nesting as the starting point.33 However, it should be said that both calculation bases
produce the same result and enable similar criteria to be maintained between the two indications
for which a time limit is stipulated.34

to

sh

fic
provide guarantees that the indication does in fact exist and to thus achieve a greater degree of
protection for the foetus. On the other hand, in using the term "specialists" the Law entertains
of other professionals who are not physicians,
in a centre of the type just described. The
e indication rests solely and exclusively with

ise the abortion.

§ 2. Sterilization
I. Concept and Penal Scope

221. In terms of the Spanish Penal Code35 sterilization consists of the permanent or lasting
removal of the reproductive capacity of a fertile man or woman by whatever procedure, be it
surgical (suture of the deferent ducts or tubal ligation), or by means of biochemical or
hormonal substances (though contraceptive pharmaceutical products do not fall within this
definition), or by exposure to so-called absorbable radiation. The crime of castration exists

tin wh the rendering ss or
organs able under the of 18,

since it falls within the bounds of the expression ‘organ or principal member'.36
Sterilization is distinguished from castration on the basis that the latter implies the
violent removal of the genital organs and has as a consequence not only the permanent loss of
the ability to reproduce, as in sterilization, but also of other hormonal and endocrinal functions
that affect the general behaviour of the individual, such as, in the sexual domain, diminished or
total lack of libido and in the specific case of the male the very high accompanying risk of
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II. Therapeutic Sterilization
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well as the patient's age.

III. Limitations on the Lawfulness of Voluntary Sterilization in Spanish Law

lization to which the individual concerned has
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the ce with ste d
c d out by qual ysicians,
th  hpayment or or if the
h referred to states that 'the sentences laid
of arm tob osed
co hen enal was
Prosecutor and following an examination of the
A. Scope of the Lawfulness of Voluntary Sterilization
art. 428 of li  lization was adopted in terms of the power to

di e legal i it s der implicit recognition of the individual right
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to non ed in practice from the depenalisation of the use of other
contra . . n the int al provision discussed here
was appropri in n-
As a liz in who has given consent is 1 under
that the ments ted in art. 428 of the Penal C I non-
are met itism

not permitted since it is clearly unconstitutional.

B. Requirements

must be an adult with full use of his mental

t. In any case, where the sterilization of minors

, in view of the therapeutic indication involved,
atment apply rather than these specific rules.

tom signa
tun ess be
d out.

C. Sterilization of Minorsand Mentally Handiccaped

227. Art. 428 stipul t wh rs be n
minor he may not alid , h le
representatives; in other words, the individu nd 0

generally present specific circumstances in terms of sterilization such as socio-economic or
ut the case of the couple who have married before attaining their majority

The first issue that must be settled is the meaning and scope of the term 'minor’ as used

in art 428.2 It is nece arify from the the
through the make ac with the conc (civ
atively, whether the interpretation in keeping with similar figures in Criminal

s intended: a minor minal Law



123

committed by persons such as those to whom it refers (minors), while the case that concerns us
here is not one of the elimination of liability from the consenting party — the minor — but
from a third party, who is the person who will act or perform the action which, in principle, is
prohibited if the aforementioned consent has not been given — ie, the medical doctor to whom

, is of interest is when such persons the

c t in view of their status as minors. the
reference to civil notions in art. 428.2 would appear to be unequivocal, as are the other
requirements that must be satisfied for consent, and particularly the inclusion of explicit
mention of the legal representatives, which is a figure that is completely alien to Criminal Law,
but which has a precise description in Civil Law, being linked to the civil minor and the legally
incompetent person. The intervention of the Criminal Law through art. 428 is aimed precisely
at modifying these general provisions of Civil Law, by denying the representatives in the
circumstances addressed by the article a representation that the Law recognises in principal
(although we shall see below that this is not wholly accurate), albeit with important limitations
when rights of personality or highly personal interests are affected. In conclusion, the
Legislature has forged a link with the civil concept (art. 315 del CC).41 As a result, only those
of eighteen years or more who are not legally incompetent can give valid consent, and from this
age onwards no restrictions may be imposed.

The alrep ives a em to give their consent on the
m The ntofd taken cri gislature (art. 428.2 of the de),
which coincides with that of its civil counterpart,42 is the principle that rights of personality are
not transferable.43 Neither may the judicial authority substitute for the will of the minor and
authorise sterilization; though such intervention by the authorities is not prohibited by art. 428
of the Penal Code, civil legislation only foresees that the parents may, in exercising their
paternal authority, seek the assistance of the authorities (art 154). This assistance may be
regarded only as referring to those rights and duties recognised as resting in the parents in
performance of their parental authority functions. Consequently, since they do not have the
authority to substitute the will of the minor, it will be difficult for the judge to assist them in
enforcing authority they do not actually have. Furthermore, in our legal order there is no
explicit recognition of such powers of substitution or representation of the minor (art. 158 of
the CC) by the Judge or Public Prosecutor. Therefore we may not arrive at the lawful
sterilization of the minor by this route.

The only solution is to to occ rto motion the
mechanisms of ion for eug ich is the cations for
decriminalization of abortion (art. 417 bis. 1. c Penal Code), in which case it is possible in one
way or another to obtain valid consent to the performance of the abortion even though the
woman is a minor.44 In any case, it is not a problem of a comparable entity to that of the legally
incapacitated person and thus the current legal position of not allowing the sterilization of
minors under any circumstances, with no exceptions, until they reach the age of majority

would seem to us to be correct.45

229. A great deal of interest and indeed conflict sourrounds the sterilization of the mentally
handicapped, inview of the risks of an unwanted pregnancy occurring in the female,
particularly when living in a communal environment (e.g. in special education centres and
residential care). It should not be forgotten, however, that popular opinion has been moving
towards the idea that these individuals should not be denied access to a sex life. In such cases a
twin problem or indication occurs: that the child will be born with abnormalities or illnesses of
genetic origin (eugenic indication), and the practical impossibility of maintaining the child
financially and of carrying out the functions of motherhood, (or, where applicable,
fatherhood). Note also that the mentally handicapped are normally deprived of their civil
rights, such as parental authority (socio-economic indication). ‘

230. The understanding of the expression 'legally incompetent' as used in art. 428.2 of the
Penal Code has raised similar issues to 'minor': the 1ssue of choice between the criminal sense
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suffered perceptual disturbance from birth or
undly deaf and dumb; n. 1 and n. 3 art. 8°
ave been certified as being legally incompetent).
ove we should defend the second alternative,
nce from the two perspectives (the civil and the

that the ssion incompe used
in art 0 Co distinct dedint dy of law. Art f the
Civil e no can be d incompetent, except by judicial decision in

accordance with the causes establi by
What is relevant in terms ec al law for the reasoning behind art. 428 of the

natural capacity to judge and understand the act.46 Here, however, we encounter a limitation

go a sterilization (art. 267 of the CC). If as

's deci does not yc late the
ng to lization nic socio-
tent person —under CC art. 267— nor his/her
428 o Code to
he de ity to of
the act of consent (and given that the Penal Code does not place any obstacles to this situation),
the j 0
120 al
428 hi
su 0
fact Ss 1
inco nt. 1

able to consent to consent to sterilization, even in the hypothetical case that te person has the
natural capacity of judgement to understand the nature of the procedure.47 An exception to this
would be where there is an explicit statement to the contrary in the judge's ruling on
itated individual for whom this competence is
pposition— to his/her own sterilization which
ring only slight mental disorders and who are
portant decisions. This solution would not be
chiatric disturbance, in which case neither the

ves may consent to sterilization.

231. Under the reformed Penal Code of 1989 an exception for those who are most

has env since it is these who are mos ously
to nta ncy through the ns and since is no

at

th

di
authorised by the judge at the request of the the legal representative of the incompetent person,
and such s y after ng the  nion s lists, the
Public Pr r ination e indiv alco . formula

uses the same terminology that we discussed elsewhere above.48
The term 'inco " wh w use new cl of art.

maintains the same me that by us the first se,49 wi
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n: given that the law that s shall be  uested by the legal
ves, 'incompetent' now s excl he indivi who has previously

as b so by the civil  ge, not to the de facto (or pre

rson would not have 1 rep tatives in the first place nor ¢
act on half. 50 Disab S be understood to a (seriou tal handicap of
perina ,thatistos i to mental defic s; furthe if one of the
m that are cause for the the CC (art. 200), given that this
e ishes between illn s, the term should have a stricter and

different meaning in the Penal Code also; finally, if the CC demands in the same clause that
deficiencies should be 'persistent’, it alludes at the very least to the lasting nature of such
deficiencies, if not their de facto irreversibility; all this leads to the conclusion that the legal
expression does not refer to psychiatric illnesses that are distinguishable from deficiencies.

they a to a profound disability, of the kind that rules out any

cons p e r, in the sense that consent is an expression of sufficient
so far as this situ vered by the exception included in the 1989 reform,51 although here
also doubts may

procedure rests with the legal representatives

s and the State itself may be avoided, given that

o anything until the parents take the initiative.

tisfy themselves that the sterilization is being

ent person and not in the exclusive interests of

the 1 . The ficates inion issued by the two specialists shall refer

both condi of the mpetent subject as well as to environmental

circumstances that may make the operation advisable or otherwise. The judge's examination of

the incompetent minor enables him to assess the situation better and weigh up the possible
repercussions of sterilization.

of
the in op
witho all

cases, however, the circumstances of each individual shall always be kept in mind and
generalisations avoided completely.

§ 3. Medically Assisted Reproduction
I. Social Context and Lega Background

232. The fact that there are more than one hundred and eighty thousand infertile couples

between the ages of 20 and 35 in Spain would appear to indicate that the use of assisted

ion tec cert here. 1 the

Espafio d'(S lity As i the

number of medical centres where such techniques are available will ultimately have to reach a
figure of some 38/40 such centres to meet the needs of the current population.

233. From the legal point of view this raises a number of issues of a mainly civil nature —
especially regarding family law and inheritance law — though some problems of a criminal
nature and others in the realm of administrative law in relation to health care also arise. In
response to the need for regulation of the aforemtntioned techniques a specific law was passed,
which was the result of work undertaken by a Parliamentary Select Committee on the study of
human in vitro fertilisation and artificial insemination.52 The committee's work was carried out
over several sessions during the second half of 1985 and concluded with a Report (Informe
Palacios) which was subsequently passed by the House.53 The report itself ends with a list of
recommendations (155 in all), as well as a number of suggestions from parliamentary groups
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regarding points over which there was disagreement.

civil and legislative, perspectives the Law has come in for a good deal of criticism.54

II. Purposes of Assisted Reproduction Techniques

dy can be seen not only in the fact that the law
couples that encounter difficulties in this area,

whe ally ally necessary'
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approach but opts
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that she m , although this could
who is un living with a man, a

situation to which the Law refers later (art. 9.3). However, there is nothing in the text of the
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ments on equality of the sexes, the Law must
an's wish to reproduce and create a family unit
freely and responsibly.'

whether she might also be fertile. The fact that there is no explicit reference to this in the text of

given that there is no doubt whatsoever that art.
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, whi will considers p ty thatthe hould
eliminate any restrictions on a woman's desire to procreate and create a family unit freely and
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male' and so on.55
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the well-being of the future child,56 bearing in mind that the child cannot be the object of a
subjective right, has implications that the State cannot ignore without consequent ethical
repercussions or undesired consequences. This in itself does not prohibit the woman from
having access to motherhood (even if she is infertile), but means that recourse to the techniques
available to the community is to a large extent administered by the State; it is in the couple
(permanent or otherwise, fertile or infertile) that this right must lie, as a natural means of
pro d, the ob so that bei nts is n antee that
the is lutely i child o the he true is known.
Adoption provisions, including circumstances where a single person is allowed to adopt, start
from a different position, namely, to improve the situation of a child that has already been born
and is without parents or whose parents have rejected him or made him available for adoption
willingly or unwillingly (e.g. if the parents believe that the child will be better off with the

adoptive parents).57

240. The complementary or secondary purpose: prevention of genetic or hereditary illnesses.
The Law makes allowance for the use of assisted reproduction techniques to prevent genetic or
hereditary diseases in the following terms: "These techniques may also be used in the
prevention and treatment of diseases of genetic or hereditary origin, when sufficient diagnostic
and therapeutic guarantees are provided that these techniques are strictly indicated" (art. 1.3).
Consequently, the recipient or beneficiary of this provision is the unborn child (concepturus
nasciturus). Antenatal (prior to conception or prenatal) diagnosis is used to determine if the
conditions exist and action is performed exclusively upon the gametes or pre-embryos.58 This
means that the Law authorises the selection of healthy gametes or pre-embryos and the
elimination of those that have deleterious genes or hereditary diseases in such a way that the
unborn child is protected from the damage that these might cause. Diseases related to the sex of
the child (e.g. diseases related to the X chromosome such as haemophilia and Duchenne's
muscular dystrophy) are included here which means that selection on the basis of sex is
permitted. It would seem logical that if it is possible to prevent inherited diseases through the
techniques of assisted reproduction, all available scientific means should be used (negative
eugenesia).

241. This legal provision does not include other diseases that only affect the parents (except
infertility, with the above mentioned provisos, included in art. 1.2). It is not possible, as a
result, to meet the parents' request to determine the sex of their child through assisted
reproduction techniques without there being some pathological risk for the child that might
justify this. This conclusion is not only arrived at through reference to the previously cited art.
1.3, which determines (in part) the scope of application of the Law, but also because 'the
selection of the sex of the child or genetic manipulation without therapeutic purposes or for
unauthorised therapeutic purposes' (art. 20.2.B.n) is regarded as a serious offence. Law
42/1988, of 28 December, on the donation of embryos and human foetuses or their cells, tissue
or organs, is consistent with this position in allowing the use of genetic technology for
therapeutic ends, the selection of sex to prevent the transmission of sex chromosome-related
diseases (art. 8. 2. ¢) being a case in point. All other motives for the selection of sex are
deemed unlawful.

A case involving choice of sex for reasons other than the prevention of genetic or
hereditary illness, but rather in rseponse to the wishes of the parents, was settled by the
Spanish courts A married woman who had given birth to five male children sought permission
from the judge to have a daughter by means of artificial insemination with her husband's
semen, after selection of the sex of the child. The judge granted permission, basing the
decision primarily on the woman's claims, which were partially supported by expert witnesses,
that the frustration of not being able to produce a daughter by natural means had resulted in
various psychological problems (mainly depression) that could be resolved only if she were
allowed to select the sex of her child. The Barcelona High Court reversed the decision59
relying on carefully thought out legal reasoning along the lines presented above. The Court
coincided with the argument used by the Public Prosecutor's Office (which had appealed the
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original decision) that if the woman was suffering from reactive depression then she did not
satisfy the requirements laid down in the Assisted Reproduction Law, namely, that the woman
should be in good psychological health (art. 2.1.b).

s a result of the other purposes: research with
ion techniques require continued research and
gical ng the urposes
re-im (or pre 0s) that
ted reproduction Law allows for research and
uman ova (art. 1.4), but seeks at the same time
to control this use (arts. 14 to 17). The fact that Law 42/1988, which also deals with these

the pro  on of -i ryo, that may not under any circumstances be
used as were a .

ITI. General Requirements

243. The first requirements 60 revolve around the medical indication and lex artis: reasonable
chance of success; no serious risk to the health of the woman or the possible child (art. 2.1.a);

in the in vit n of embryos, only the number of
embry ient to g (art. 4).

wOo ptients, some of which are repeated unnecessarily
in ted art. 6): :

a)The recipient must have reached the age of majority, that is, eighteen years of age
(art. 2.1.b), and
ealth (art. 2.1.b). This implies good physical
the medical indication. If the woman were not in
ould imply additional risks to her health —and
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since req is not just the absence of 'ill ' ‘good

c) Informed consent. It is not sufficient for the woman to have simply given her
consent. Clearly she must also have sought the treatment freely and consciously. Consent and
acceptance require prior information and even legal advice (art. 2.1.b and 2). The information
requirement also applies to donors. Information should be provided by the medical teams and

the
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qu to do with the al's perso seem ther types
of ation are only in so far rcum s of those

concerned (e.g. if there is a question of inheritance). Consent is to be expressed in writing on
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an official consent form (art. 2.3) and all information relevant to the use of the techniques is to
be recorded in the clinical histories of both donors and recipients. Confidentiality shall be
maintained (art. 2.5). Clearly, these are all matters already dealt with in the LGS (arts. 10 and
61). The possibility of the woman recipient withdrawing her consent is recognised and the
process must be interrupted immediately this occurs (art. 2.4). Although the woman's right to
refuse to continue treatment is self-evident, determining exactly when this right ceases to be
available is rather intricate. Once fertilization has occurred or once the pre-embryo has been
implanted and has become fixed in the endometrium or nesting has taken place other legally
protected interests exist, namely, the life of the conceived. Thus, 'removal’ or 'extraction' from
the uterus constitutes a punishable abortion unless this falls within the scope of and satisfies the
requirements of the therapeutic or eugenic indications (a similar problem occurs with multiple
pregnancies when it is necessary to remove some of the embryos so as to ensure the successful
completion of gestation for the other(s)). Even so, the word used in the Law is 'suspend’,
which covers only the cessation of any process leading to the woman becoming pregnant but
not any action designed to reverse the process of gestation once it has been initiated.

IV. Subjects of Assisted Reproduction Techniques

245. Donors. Donors must have attained the age of majority (eighteen) and have full capacity
to act (an indispensable condition for the formation of a contractual relationship, in this case as
a donor). They must be in good psycho-physical health to the standard stipulated in the
compulsory protocol for donor suitability assessment, which shall include information relating
to the donor's phenotype characteristics (so as to ensure similarity with the recipient) and
verification that the potential donor does not suffer any genetic, hereditary or infectious
diseases (art. 5.6), a requirement that is obviously included in lex artis. Provision is also made
for the taking of measures to prevent more than six children being produced from the same
donor (art. 5.7). The husband who provides semen for the insemination of his wife is subject
to the same requirements governing normal donors, as are donations of spare gametes that

be fertilization of any oman (art. 5.8). It is understood, though not
itly donation must be vo

246. Donation can consist of gametes (semen and ova) and of pre-embryos. The contractual
relationship involves no exchange of money and is formal and confidential with the donor and
the authorised centre as parties to the contract (art. 5.1):

a. the reference to no exchange of money implies that donation may not be made for the
purposes of financial gain (art. 5.3). The donor may not receive payment and the centre may
not sell gametes or pre-embryos.

b. 'formal' here means that the contract shall take the form of a written agreement
between the two parties, the donor having previously been informed of the purposes and
consequences of the donation.

extreme measure would be discriminatory if it placed a greater financial burden on the donor

than it did on any normal recipients. -
In the regulations relating to donation it is not very clear exactly how donation of pre-
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e contractua s a
p n that the p e ct

g oman, which means that there are two donors
who must give their consent.

247.Users. Apart from the issues discussed above (such as the possibility of access to the

te

io

d
ui to achieve the purpose or
th tof art 2.1 is st than that of

art. 6.1.
248. More specific requirements:

a. Specific information on the foreseeable risks both for the children and for the woman

shoul prov for therecip  who is not of ht ag 6.1).
on of icali  ation forthe  tment and of / s. If risks
eed with assisted fertility treatment for a woman

the tec employed.

ing the risk to the

necessary to stipulate this anyway since it is an
requirement to provide all relevant information.

s that hav the necessary

0 , withou ake use of his

specialist knowledge. If he did not act in acco his s ledge he could
well be to be y or crim | S n the

wom eds the ¢ t husband, although with es

¢ nt 1 ust give his consent in th in

v se t not the preceeding section (art. 6.2), but rather

the first section of art. 6, which refers to the requirements governing user consent. Through
this requirement it is intended that the husband takes on paternity of the child even when
fertilization has been achieved with donor semen or a pre-embryo donated by third parties.

to this are es who are legally ted or div or thos de

on of sepa and vouch to that The Law $ NO sp of
annulled marriages (arts. 73 and ff. of the Civil Code), but it is understood that the consent of
the former husband is not necessary in these circumstances. Neither would it be necessary if

of paternity discussed below (art. 6.4). The issue of prior consent is not specifically mentioned
in relation to the husband or the female user (consent given prior to the use of the assisted

tion t ite these a in of the unmarried
conse tics are the d e utilization of the
p
w
e
have to be interrupted if the woman is married (unless the couple have separated). Withdrawal
nsent is only possible e techn en The real issue is the

limit lies. Is it the b of the Ss an attempt at fe ion
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(suc or se)? Ino o bring
the s, ' " would to be
long as fertilization had not been achieved. This
the donor. This condition stems from the
choose from among the donors available at the
i that the Law d
g since it makes
w consid an ary dono
in on with usb semen, w
mortem insemination with either the husband
all the on for co ng that the unmarried male partner can provide semen for
fertiliz he is still
As a result, the decision as to choice of donor is made by the medical team on the basis
1 designed to ntee the
e as the maxi level of

rracial pregnancy, which might well raise other
man — who wants to produce children of this

249. Parents and children. What reference the Law makes to parents and children relates, in

parents in the and the assumption al,

participation i in the case of the ch to
de ho
con to ral
the al of

the birth in the civil register must make no
ues (art. 7.2) so as to avoid any
, the fact that disclosure of the

not imply legal paternity, as has alrerady been

a case of the marrie donor is the , NO
problem ng to paternity and in the situati the
does not consent or withdraws his consent before fertilization. If the semen donor is the
husband but fertilization is achieved after his death (post mortem fertilization),64 his consent is
decisive from a civil law point of view, as is the moment it was given. The regulation states
rel
nd
att
his consent to the fertilization of his wife while
in a public declaration or sworn testament to his reproductive material being used to fertilise his

example, an initial unsuccessful attempt may have been made and some of the deceased
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husbands semen is still available and is used later or seminal or pre-embryo implantation has
been performed and the results are still not known during the six month period.

When the married couple need a donor's biological material (consisting of either the
ovum or the semen or of a pre- their ent to this in the
established by the Law, there exis on (i t de iure) of matri

ation with the child born out of the procedure. This affiliation may not be challenged (art.

251. case o €. ed male65 his to
fertiliz of his r ve, the do t of be
considered to be a reliable document under art. 49 of the Civil Registry Law, which means that
it will imply recognition of paternity, although this in itself does not rule out the possibility of a
paternity claim being made at a later date (art. 9.2).

Th also the poss y of post mortem insemination using the semen of the
unmarried The conditions ribed above with re the marri apply equally
and with the same effects in relation to art. 49 of the Ci stry Law ).

252. Surrogate or hired mothers. As was stated earlier, surrogate motherhood is not
permitted under the terms of the 1988 Law. As a result any such contract is null and void,

ror nt has bee an ardless of whether the agreement is between the

see 'services' rm es and the woman concerned (art. 10.1). The

€ partne the semen (or if it has been provided by a third

ted with centre or by a donor in collusion with the centre)

1 fa ate (art. . This would also be the case under the
ry rel part CC.

V. Offences and Sanctions

253. The Legislature has ultimately chosen not to create new criminal offences associated
with assisted repr on es, h initially it looked as if it would do s0,66 but
has been content rt an ely long list of (serious and very serious)
administrative offences and their corresponding sanctions (art. 20). Offences can be grouped
together as follows: a)failure to adhere to health administration regulations; b)violation of the
rights or interests of the individuals concerned (users and donors); c¢)offences connected with

th b ‘ma (gametes and Iyos); use of
re s ses than those sti in the and e)
m
One might well agree with the decision not to include new offences. It would seem
to a crimin ntil the p of a new
(a B d) and possible types of
conduct that might seriously damage the integrity, identity and diversity of the human species,
might  vide a e to legal in ts that t in future req legal
tion. C  ng, par is, the creati f inters s hybrids, the on of
gam ulti constitute new offences, but for the time being the
adm ons in the Law on Assisted Reproduction Techniques

are in themselves sufficient.67
§ 4. Prenatal Diagnosis and Humans Genetics
I. Purpose and Lawfulness of Prenatal Diagnosis

254. Discoveries in the field of human genetics now make it possible to determine the genetic
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stic als
of in
on ers

information on any congenital defects in the foetus can be gathered.68

With this nostic technique iti  ssible to detect disease and deformity and to
predict the sex o foetus. The latter is  vant in terms of hereditary diseases related to
gender. These diseases may be detected in the foetus. When the couple are considered to be in
danger of giving birth to children with abnormalities the technique facilitates early detection.

tus It, the ct diagnosis. In preconceptive diagnosis, which is
de ether ot n (or some other contraceptive procedure) is
ic s, the of the couple are the object. Prenatal diagnosis,
di s, is 1 erned with information of a genetic nature. A

plethora of techniques is currently available for the early detection of foetal abnormality: sonar
scans, embryoscopes, foetoscopes, X-rays, choriocentesis, direct testing of foetal blood,
amniocentesis, etc. Although amniocentesis is the most reliable of these techniques, it involves

creas such of the foetus (miscarriage or still birth), foetal

,neo | dist s and complications for the mother (visceral
perforation, ature h enta, p g of rs, infection,
heart failure eath, e mature m h rrhaging).

ssibilities offered by these techniques, we will
ht be used: a) to reassure high-risk parents that
; b) to allow surgical or drug treatment of the
or alleviate any abnormalities; c) to determine

ith
wi
im y after ve ide
be ed,if t w, hitis in Spain (art. 417 bis n°1. 3* of the Penal

Code); ) to decide whether an abortion for the purposes of sex selection should be performed,
if this is permitted by law (it is not permitted in Spain); g) to verify whether or not the child is
abnormal and to set in motion the necessary legal processes for its adoption by third parties or
placement in an institution 69, The decision as to the various options rests with the parents and
depends upon their personal beliefs and, in the case of abortion, the legal position. Thanks to

the p ed nato in recent years, ide e of
possi by hnig s not seen as nec y gi rise
rise in abortions.
no re prenatal di i wvi doe treatme
foetus this is should not d a utic ure just

other diagnostic method. For this reason it must be regarded from the criminal law point of
view as not giving rise to the offence of causing bodily harm through action carried out on the
mother or the foetus70 for the purpose of diagnosis, because this is done for the potential
benefit of both. It is essential that care is taken in determining whether or not the diagnosis is
necessary, that all risks entailed are carefully considered and that any action taken conforms to
lex artis. Techniques that are still to some extent of an experimental nature are included here
also (therapeutic experimentation) as are those that imply some degree of risk, such as
amniocentesis, as was discussed above. If the diagnosis is carried out with a view to a possible
abortion (diagnosis permitted by Law 35/1988 on Assisted Reproduction Techniques, art. 12.
2), given the fact that the injuries caused by the tests are of a minor nature (the equivalent of a
misdemeanour for bodily harm), they would be covered by the consent of the pregnant
woman, who is the one who actually suffers the injuries in the first place.

256. In much the same way as preconceptive diagnosis and genetic sereening, prenatal
diagnosis has provoked discussion on whether it should be voluntary or obligatory. For the
same reasons therefore, use of such techniques should be subject to the freely-made choice and
the responsibility of the couple or pregnant woman, even though this may pose problems. The
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Assisted Reproduction Techniques Law of 1988, stipulates that the couple or the woman must
gnostic investigation, possibilities and risks of
previously (art. 2. 2); we will return to this
titi to out that
but pr res iagn
line of argument used above. The Law only
¢ wellbeing of the nasciturus and its future
ent (art. 12. 2) or as supporting evidence for abortion in the case of the eugenic

II. Foetal Therapy’!

257. The foreseeable nts in terms of foetal therapy open up new
perspectives such as a red i er of abortions performed for eugenic reasons
because they will allow for certain foetal abnormalities to be corrected.?2 Doctors will then be
confronted by the peculiar situation of treating a 'patient’, the foetus, that differs from the
ordinary patient in the sense that it is inside the body of another person — the mother. All
foetal therapies must inevitably be carried out through the mother's body.73 As a result, the

i of 'pa the foetus has specific and peculiar legal ¢ teristics.

cul ith o bodily harm inflicted on the mother (e.g. if sarian or

unusual for th r also to pre ymp of some kind), but the child she s. It

should not be n either that 1 the can give rise to injuries in the fo that

beco parent only after birth. Foetal therapy may even cause the child to die before birth or
soon

As we y seen, in S sh law the life of the child is a legally protected

interest indepe mother. For re: on the law punishes wilful abortion — (and in

some cases negligent abortion, art. 412 of the Penal Code) while acknowledging legal
exceptions that allow abortion and the destruction of the foetus. Nevertheless, strictly-
speaking the Criminal Law cannot be said to protect the health or physical integrity of the
foetus (except when its viability is affected, that is to say its life as such), nor does it punish
death caused through negligence (with the aforementioned exception), all of which conditions
the legal response to any conflicts resulting from foetal therapy. It is worth recalling, however,
that on the international level there is a document of relevance here, namely, the Declaration of
the Rights of the Child of 1959 which, despite its limited jurisdiction, recognises the right to
treatment even before birth (art. 4).

258. Whatever the most appropriate solution to these problems might be, there is no doubt as
to the lawfulness of any therapeutic action performed on the foetus with a reasonable
expectation of some improvement, as was said above with regard to diagnostic tests
undertaken beforehand. Nevertheless, the Assisted Reproduction Techniques Law establishes
certain limitations and conditions for foetal therapy. The limitations restrict the therapy to
treatment which will serve the child's wellbeing and development. All other treatments,
although they might be deemed to be therapeutic, are excluded; the beneficiaries of foetal
therapy, are, according to the Law, the embryo or foetus inside the uterus, or the foetus outside
the uterus, if it is viable (art. 13. 2). The conditions imposed by the Law restrict the use of the
techniques to serious or very serious illnesses or diseases that are amenable to precise
diagnosis, when there is a reasonable chance of alleviating or solving the problem. A list of
such illnesses to which therapy may be applied on the basis of scientific criteria alone should be
made available; 74 the techniques may not be used to alter hereditary characteristics that are not
pathological, or for the selection of individuals or of race; the therapy must be administered in
authorised health centres by qualified teams with all the necessary equipment. Lastly, consent
must be given by the couple concemed (art. 13. 3), an issue to which we will return later.
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the in on for abortion (twe 0
et ab alities in the foetus n
sure that her ¢ born in the best p
see that this . One cannot, ho
ies are se (we are still ering the
c enic abort excluded), in case it is
e . vidence confirms a hig I of
the decision is in the hands of the mother. ust not be used to pre her

having the treatment, 75 as this could give rise to an action for causing bodily harm. We draw
support here from the fact that the current76 conflict between the health of the mother and the
of the foetus is resolved by Spanish law in favour of the mother (therapeutic indication for
rtion, art. 417 bis n° 1. 1 of the Penal Cc ); thisinc s fic s 1 operations
the foetus a s of ents that are

s of which for the mother and the foetus are not

. ere i mother but the life of the  usis

u t poss y (art. 8° n°7 of the Penal e) to
better still, to act in fulfi of the to

nal Code), given that this onpro sa

to determine how far this solution is compatible
with the ruling given by the Constitutional Court (April 11 1985) which, it should be said did,

dignity and the life of the foetus. Such a ¢
discussing here, although in such circumstances attention should be directed to the life of the

conceived child.78

261. Finally, in the hypothetical situation that no danger exists for the foetus or the mother it
may prove difficult to force the mother to undergo treatment against her will, given that 'only'

the take, even thou en ye the
abn common sense te te. hin
principle it would be possible to allege a state of need or fulfilment of a duty, clearly in each
is a conflict between ts (personal freedom or conscience, among others, for
and the health of the that are protected by the Spanish Constitution and other
9—ac that is n ily ved. The Constitution also protects the integrity

of the c ed child 15) le acknowledging that differences of appraisal
may operate depending on whether the child has been born or not. These differences are dealt
with in other regulations and are resolved in favour of the mother, as can be seen in the fact that
only her interests are protected by the criminal law (the interests of the foetus are protected in
the Civil Code, art. 29: "... the conceived is considered born for any purposes which may be
favou to it...") which means legal ttend to the needs of the s is of
lower than the duty to avoid that i to the mother (conflict o es), or
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the injuries to the of the . As a result,
the of a state of ne are no nt.
r it is possibl t t the
is to view the e is requirement as essential in general terms, but not
le o
only the mo ho will er I
the treatme assum al n

(despite what the Law says).80
III. Human Genetics
A. Legal Framework

al inapa sect s re ions which apply

d to  eticinn and gen
Two laws passed in 1988 have a much more direct effect on the various manifestations
of human genetics: Law 42/1988 of 28 December governing the donation and use of human
embryos and foetuses or their cells, tissues or organs; and Law 35/1988 of 22 November

go Techniques of Re s with the

of embryos and fo of for diagn
to ology; the
re as well as

pre-embryos or preimplantation embryos. Both
contemplate the imposition of administrative

Recently, the Spanish Government introduced a new Draft Penal Code (1992). To the
human genetics offences included in the two 1988 laws mentioned above, the Draft adds new

ones which are d larly serious
In Spain, on the Hum Project has been echoed in
recent years in two important international seminars on "International cooperation for the
Genome The se t  place in Valencia in 1988 and 1990, and
ed by Pr iago G (  ident of UNESCO's Scientific Coordin
Comm fo me Org H with the s of the
Banco ao and the n iana de E Avan

seminars produced two Declarations (the Valencia Declarations) concerning scientific activity

University of Deusto (Bilbao). Its creation has been sponsored and promoted by the BBV
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Foundation, the Diputacién Foral (Statutory/Coun i) aya Uni ty of
Deusto. It is the first Chair that exists in the vorl is cha tics, isto
say, it is dedicated to the investigation, study and special teaching of the legal implications of
research on the human genome, as well as to the results and uses for society. The Chair has a
database and a library containing information about these themes avalaible for consultation on
the part of the investigators and doctorate students of other national or international centres.
From 1994 it edits a Review in Spanish and English conceming the legal questions which are
most relevant to genetics; it will also publish other monografic works. Moreover it organises
investigation seminars and specialist courses.

B. Some Specific Legal Implications of Human Genome

264. To take Civil Law first, the Spanish Constitution of 1978 empowers the law to permit
investigation of paternity (article 39.1). This constitutional authorisation is included in the Civil

y W enables and be inve affil  on suits, u all

of f, includ ical 127.1), etic  of—, even gh

no absolute certainty is recognised. Nonetheless, paternity research poses certain limitations
the ity in the Civil Co
Co tests de obligatory or

the wishes of the person concerned, although courts may take a refusal into account when
determining paternity.82

2635. As regards labour relations, the Constitution stipulates that discrimination on the
grounds of race, sex, religion, or opinion is unlawful, and extends these grounds to "any other
personal or social condition or circumstance” (article 14), which means that personal health
may also be included as a factor of non-discrimination; the Constitution also recognises the
right of personal and family privacy (article 18.1). This principle of non-discrimination and the
right to privacy are also recognised in the General Health Law (Ley General de Sanidad) of 25
April 1986, having been included in the list of patients' rights (article 10.1), although it should
be noted that these are applicable in relation to public health administrations and private health
services only. Meanwhile, the Workers’Statutes Law (8/1980) of 10 March states in article
4.2,c), second paragraph, that workers "may not be discriminated against on the grounds of
phys or ory providing that they are pe job in
ques ' w on e in part €) of the same on ons to
have their privacy respected, together with due consideration of their dignity”. Hence, firms'
attempts to carry out gene probes on their employees are prohibited to the extent that they
represent an invasion of their privacy.

266. Spanish patent legislation makes no provision for regulating the patentability of the
human genome, and covers animals and vegetables only. Article 4.1 of Patent Law 11/1986 of
20 March establishes the general principle that "new inventions which involve inventive activity
and which may have industrial applications are patentable”. Article 5 then lists the exceptions to
the above: 1) The following may not be patented: a) inventions which, if published or
exploited, would run contrary to public order or to proper customs; b) vegetable varieties
covered by the provisions of the Law of 12 March 1975 governing the protection of vegetable
by-products. ¢) animal breeds. d) essentially biological procedures for obtaining vegetable and
animal by-products. 2) The provisions of b), ¢) and d) shall not apply to microbiological
procedures or to the products obtained from such procedures”.

C. The Use of Human Embryos and Fetuses for Genetic Research or for Other Non-
Therapeutic Purposes

a. Introductory Considerations

267. Doctors, researchers and jurists are fully aware of the ethical and legal problems raised
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by scientific b hs whic P to be effective in certain types of treatment and
which have ¢ toam re n in child mortality and morbidity, (such as
p ies to Rh and the ira have se 0 to inc our
u ndi aspects of nut  n, gy and cology, atal

diagnosis, improved delivery and abortion techniques, human fertility, etc.

and/or abortions for the purposes of undertaking research with the fetus or to make use of use
its tissues, with the consent of the mother (perhaps in return for financial or other type of
reward). Equally important is the question of how the law should appraise and treat
Xtr s course of 1
in ) ion in a wo
lanted) are valuable research material which is
relatively easy to obtain. Furthermore, all such human biological components are liable to be
used, and indeed are used on occasions, in the making of pharmacological and cosmetic

products.
Hence the differing positions which have been adopted with regard to the problem of

ed to 0s s, i ve of their state or ultimate destiny (alive or dead;

orin in de b; « onceived naturally or in vitro; whether from an
abortion or otherwise; presenting serious or non-serious risks; for the benefit of the foetus or
for that of science in general, etc.).

b. Embryos which are the Result of Artificial Reproduction Techniques ("in vitro")

268. As was stated above, the ease with which pre-embryos or preimplantation embryos can
b
d
0
obtained in vitro, several ovules are fertilised and these produce a similar number of embryos,
which are then used for multiple implantations given that successful first attempts are quite
rare. Thus, spare embryos are frequently left over after the pregnancy is achieved and
scientists have asked to be able to use them for their research.

This is a question which, like others relating to artificial reproduction techniques, has
given rise to a wide body of opinions, ranging from calls for a total ban to acceptance under
certain (or no) conditions.

Similar concerns have been expressed in Spain, as reflected in the Report and workings
of Parliament's Select Committee on the study of human in vitro fertilisation and artificial
insemination, which was set up in 1986. However, Spain has gone even further in
promulgating the aforementioned Law which regulates the donation and use of human embryos
and foetuses or their cells, tissues or organs, and the Law on Techniques of Assisted
Reproduction). The former, in its Explanatory Statement, falls closely into line with the
guiding principles behind Spain's Law on the removal and transplant of organs, which was
passed on 27 October 1979.

269. Law 35/1988 on Techniques of Assisted Reproduction authorises the use of gametes for
basic or experimental research, although they can not then be used for reproduction (article
14.1 and 3). Research into the obtaining and maturation of ovocytes, the cryopreservation of
ovules and the hamster test with human spermatozoa (article 14.2 and 4). It seems somewhat
excessive that fertilisation between human and animal gametes is authorised by the authorities
(article 14.4).
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Law 35/1 0 impo tations on investigation or
embryos (that is, hich ha et been implanted in the wo
permitted for diagnostic or therapeutic purposes where a real benefit is involved: if for the
purpose of diagnosis, it can only be for assessment of viability or non-viability, detection of
hereditary diseases in order to treat them where possible, or to advise against transfer for
p tion (article if for therap i disease or
p transmission of, as long as d cle 13.1).

270. Where intervention serves a different purpose, particularly investigation and
experimentation, the following general conditions (among others) are required also: informed
consent must be obtained from the persons from whom the pre-embryos are taken, including
the donor; the pre-embryos must not be developed more than fourteen days following
fertilisation, not counting any period of cryopreservation; the investigation must be carried out
in approved and qualified centres (article 15.1). In the case of viable in vitro pre-embryos the
investigation must be a diagnostically-applied one, for therapeutic or preventive purposes, and
the non-pathological genetic heritage/patrimony must not be altered (article 15.2). Where the
pre-embryo is non-viable, the intervention may be extended to other types of investigation,
provided that it is not possible to perform the same type with an animal model; the project must
be submitted for monitoring and the authorised time-limits complied with (article 15.3). Lastly,
aborted pre-embryos are deemed to be dead or non-viable and can, therefore, be used for
investigation or experimentation; in the case of the former (dead) they may be used for
scientific, diagnostic or therapeutic purposes, whereas if they are non-viable they may be used
for pharmaceutical, diagnostic or therapeutic purposes (article 17). Certain investigative actions
using gametes and pre-embryos are expressly authorised, while prohibitions are placed on a
long list of others which are deemed to be undesirable (article 16). However, the provision
allowing any other type of investigation authorised by the regulations (no indication is given as
to which ) or, in their absence, the multidisciplinary National Committee (not yet set up),
would appear to be somewhat excessive given the ambiguity and potential scope involved, in
an issue of such complexity; in any case, it should be understood that this procedure cannot be
used to override prohibitions.

271. By way of conclusion, it may be said that, the legislation, in spite of several technical
shortcomings —most notably its casuist and repetitive nature—, does appear to be quite
appropriate as far as its general content is concerned, although it many places it is rather
imprecise; it is in keeping with the guidelines of Council of Europe Recommendation 1046
(1986) and Recommendation 1100 (1989).

To sum up, although regulatory provisions do exist in Spanish legislation, we believe
that these issues should remain open to discussion and reflection, until such times as the widest
possible agreement is reached as to what should and should not be allowed.

c. Embryos or Fetuses in Utero or Expelled from the Uterus

272. Experts generally coincide in rejecting investigation or experimentation in live human
fetuses. Where these have not been taken from the mother's uterus, therapeutic measures only
should be applied, that is, measures which attempt to improve the foetus itself rather than
another person. Experts also advocate a ban on sales of fetuses, in accordance with he
prevailing general principle that no trade should take place with anything connected with the
human body (for example, the sale of transplant organs is usually banned; see Spain's Law on
the removal and transplant of organs of 27 October 1979, article 2).

Although by no means an exhaustive list, bearing in mind that we have attempted to
address a number of complex issues and set them in their legal context with the corresponding
limitations and prohibitions, the following are some of the most important points as contained
in the aforementioned Laws 35/1988 and 42/1988.

273. Law 42/1988 deals with the donation of embryos and foetuses or their biological
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provided they consent to do so or to the use of
iven the appropriate information; in the case of
nt is given by their legal representatives; in case
g as no express opposition is known and, where
ought from the judge. Financial gain from, or
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274. The fertilisation of human ovules for any purpose other than procreation is also banned
ns and prohibitions are laid down for actions
In the case of the former, while they are still in
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d. Genetic Engineering

ring for the following purposes (art. 8.2): a)
is, in vitro and in vivo, of
to treat or cure them. b) For
na h as facture, by or
or prod out biologi sk,
is not co nt thro othe
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se human genome, as well as its location, functions and pathology; the
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isation, the ageing processes of cells, tissues
e production of illnesses and diseases, among
others.

§ 5. Psychosurgical Interventions

276. The control of particularly aggressive treatments such as psychosurgery, electric shock
therapy and n psychotropic drugs33 raise a number of complex
legal issues, u ts produce or lead to major irreversible or lasting

when this would be described as 'abnormal’ or
en bearing in mind that psychiatric treatment
haviour with which the illness is associated. In
ionally opposing interests, including those of
sychiatric patient should be borne in mind
mprehending the nature of the treatment or

ed as being incompetent. When the decision
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§ 6. Removal and Transplantion of Organs

I. Relevant Legislation

277. Spain, like many other countries, has s ¢ legislation w
transplants. The key piece of legislation is the of 27 October
, has a p s
\% (a Royal is

ulars) some of which are recent. The General
Health Law (LGS) and some administrative provisions on health care in general are also
ery complete and covers the regulation of the

accreditation and authorization, together with purely procedural matters.

2 rovisions p fu
the 22/ 1980 b he
on
to
of
ch
oOlution, June 27, that lays down the
f organs Register of Volunteers, which
tion of April 15 1981; the Ministerial Order of
ry Committee gan plants; the
the use of eye cad the mobile
and the carryin al tran
ng out the min ments

accreditation of centres for heart and heart-lung transplants; the Ministerial Order of March 7

HIV onated organs and the e
LGS to which the accredi ,
c s is lity
d 0 mo es s
) and the ap ate le drawn up by the Autonomous Communities in this
lly, and in on to ve, mention should be made of Law 42/1988 of
December 28 on the donation and use of human embryos and foetuses or their cells, tissues or
organs, and the Ministerial Orders authorising ual tal to remove and lant
ort only — a ns granted for rem and
ants ditation compatibility Laboratories, which are important
and thus facilitate the exchange of organs.85
h legislation on transplants gives an impression
ation is structured in such a way as to make it
evelopments, without the need to change the
tructed. Nevertheless, certain possibilities that
splants (sexual organs, the brain or parts of the
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tissue and ) or the implan of artificial mechan s or an al parts
S raise spe legal issues to ch the current legisl n may able to
provide clear and precise answers. The 1980 RD, at the least, requires review and updating.

279. Objectives set out in the Law. From the above the importance of a carefully thought out

that come play in and com

islation add s these i issues in
out main o in an
fac the ob f viab
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II. The Living Donor

the
m ntly
fo min
their or (for le for use by a brother or sister who is suffering from an illness
who is am even where consent is given through the parents, as this is

considered to exceed the scope of the rights and duties inherent in parental authority (arts. 154
and ff. and 162 and ff. of the Civil Code). This is intended to safeguard the interests of the
minor, who, without such protection from the Law, would find difficulty in not succumbing to

ral brought to bear by the y or and would be subject to the danger of the
co on his behalf (if he is u to express his own consent) in the interests of
th ent and The same principles underlie the exclusion of the intellectually
di those s iatric illness or persons who for any other reason are unable to

give their explicit, free and conscious consent. However, the 1980 RD (second final provision)
makes an exception for bone marrow because of its capacity for regeneration and because
do and transplant usuall r similar to tho en above, the
do of organs by the intel 0 ly ill is not all

282. Limitations related to the organ. The organ must be one whose removal is compatible
with the continuing life of the donor and which does not seriously affect his bodily functions
(art. 2. b of the 1980 RD). As a result, the law allows the donation of organs or tissue
provided that removal does not permanently affect the health or endanger the life of the donor.
The donor's physical or psychological capacities should not be diminished by the removal of
the organ nor should it result in the loss of any important bodily function. For this reason
single vital organs may not be removed nor may single remaining organs from pairs (in cases
of the prior damage to or loss of the second organ as a result of illness or injury). Limbs are
also excluded as are any parts of the body the removal of which would involve diminished
bodily functions. The removal of paired or double organs is permissible when the remaining
organ can act as a functional substitute. The same is true of regenerable tissue (blood,86 bone
marrow, bones, cartilage, etc.). A full and thorough medical examination of the donor is
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therefore needed to determine whether or not his current health would result in him being
seriously affected by the removal of the organ. If the donor's physical and mental health are
good enough for the removal to go ahead, a physician other than the one(s) who will perform
the operation must make a statement to that effect (art. 3. 1 of the 1980 RD). This physician is
also responsible for providing the donor with all necessary information.

283. Donor information and consent. The donor must previously have been informed of all
consequences stemming from his decision and must have freely, consciously and impartially
given his express consent. This is the key to the donor consent requirement, which is
fundamental. In the first place, for consent to be valid it is essential that the donor has
previously been fully informed as to the foreseeable somatic, emotional and psychological
consequences involved and the long-term implications that donation may have in terms of his
personal, family and professional life. At the same time he should be provided with
information about the fits that n t might be expected to imply for the recipient
(art. 3. 1 of the 1980 The rel n ation must be given in writing. Consent must
also be given in writing in the presence of the judge in charge of the Civil Registry, the
physicians who provided the information and the doctor who is to perform the removal of the
organ.

Clearly, valid consent can only be given for the donation of the organs and tissues
referred to above, in view of the fact that in Law valid consent to endangering one's own life
cannot be given (for example consent to donating a vital organ). Neither is consent valid if it
has been obtained under pressure or through coercion (e.g. from members of the family of the
would-be recipient of the organ) or where financial or material interests have influenced the
decision to give the organ concerned, as we will see below. The possibility of the donor
wihdrawing consent is considered. Consent may be wihdrawn at any time prior to the
operation without any further formality being required. Wihdrawal of consent cannot give rise
to any kind of claim for compensation.

284. Restrictions governing the subsequent use made of the organ. The Law stipulates that
the organ must be for transplant in a specific individual with the purpose of substantially
improving the person's chances of survival or quality of life (art. 4. d, 1979 Law). This
requirement, which may seem obvious, implies that the whole process of donation must
revolve around a specific potential recipient, in most cases a member of the donor's family.
The process, therefore, begins with histocompatibility studies of both parties along with all
other tests deemed necessary to guarantee the viability and success of the transplant operation.
As a result, the process of donation by a living person may not commence until a candidate
recipient has been selected, nor can the organ subsequently be donated to someone else as this
would mean beginning the process all over again in order to comply with all the requirements
of the Law. The clearly therapeutic nature of the operation, as stipulated by the Law, rules out
donations for primarily experimental or research purposes, although this does not mean that the
operation may not involve a certain degree of uncertainty as regards a successful outcome.

285. Anonymity of the recipient. Finally, the law stipulates that the anonymity of the
recipient must be guaranteed. Clearly, we are faced here with a 'lapsus Legislatureis' if this is
also to be understood to apply to the donor, which would run counter to the other (and
particularly the last of the) requirements noted above. Donations by living donors are usually
made for members of their own family as a sign of solidarity and affection. This requirement,
which is not adhered to in practice, does make sense in the case of donations after death as it
would thus prevent members of the donor's family later taking advantage of the situation by
demanding some kind of material or financial compensation from the recipient (alleging, for
example, that the donor was the sole source of financial support for the family). It is, however,
possible to arrive at a more satisfactory interpretation that eliminates this apparent incoherence,
as we shall see shortly.

286. Consequences of donation: the lawful removal of the organ. Adherence to all the above-
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mentioned requirements means that the attack on the physical integrity of the donor that the
donation implies is lawful, as is the operation performed by the surgeon. Failure to comply in
any way with the regulations (regulations are understood to mean material and substantial
requirements and not merely formal or procedural requirements which would only give rise to
an administ offence is valent to the offence of mutilation and is severely
punished by nal Cod .41 d419).

These observations are endorsed by the 1983 reform of the Penal Code (June 25)
which explicitly recognises the possibility of consenting to attacks on one's physical integrity if
this takes place in accordance with the provisions of the Law governing Organ Transplants.
This proviso is laid down in art. 428. 2 of the Penal Code, which sets out the various
conditions that must be fulfilled. These are essentially the same as those contained in the 1979
Law on removal and transplant, which can thus be regarded as being unaltered by the reform of
the Penal Code.87 Furthermore, the fact that the Penal Code makes explicit reference to this
Law means that the other requirements continue to be applicable where the provisions of the
Penal Code are not sufficient.

III. The Deceased Donor

287. The Law on transplants (art. S of the 1979 Law and art. 10 the 1980 RD) and to an even
greater extent the Penal Code88 seek to guarantee effective medical assistance and protection of
the life of a potential post mortem donor while even the most minimal chance of recovery
exists. Nevertheless, this very real protection is compatible with the possibility of obtaining
organs for subsequent transplant in the case of the death of the potential donor. It is on this
question that the Law has been particularly explicit as regards resolving potential legal
problems. At the same time it is here that most disagreement exists. There are two conflictive
issues which we will examine now.

288. Definition, diagnosis and verification of death. Within the biological process of
destruction entailed in the death of living things a precise moment at which the process is
irreversible must be fixed. Once this point is reached there is no possibility of saving the life of
the individual in question (precisely because death has occurred). The moment must also be
established early enough to ensure that organs and tissues may be removed and that they have
not been affected by the process of destruction and are therefore suitable for transplant. A
balance must, therefore, be struck through an early but faithful diagnosis of the moment of
death, from which point on it is possible to remove the organs in biological conditions
consistent with transplant. 89 Any doubt as to determining the moment when death occurs must
be resolved in favour of the potential post mortem donor to the exclusion of all other interests
no matter how important and pressing they may seem.

In contrast to the previous legislation (of 1950) the current Law has rightly established
the point of reference for determining death as not depending on the cessation of certain vital
functions, such as circulation or breathing, which can now be maintained artificially almost
indefinitely. The Law takes as an alternative point of departure permanent irreversible brain
damage which is incompatible with life (art. 5. 1). This starting point and the other guarantees
that are required for the death certificate to be issued should be viewed as being highly positive,
given that in current medical practice an irreversible comatose state is considered to be
sufficient basis for certifying that death has occurred. The 1980 Royal Decree stipulates the
conditions that must be fulfilled before such a diagnosis can be made (art. 10), namely, certain
signs deemed to be incompatible with life. The RD also sets out the criteria that would render
the diagnosis invalid: "Organs for the transplant of which it is necessary to ensure viability may
only be removed from the body of the deceased after there is proof that brain death has
occurred, this being based on the verification that for a period of at least thirty minutes six
hours after the onset of the coma the following signs are present: One. .Lack of cerebral
response, with complete loss of consciousness. Two. Lack of spontaneous respiration. Three.
Lack of cephalic reflexes with muscular hypotony and mydriasis. Four. A 'flat’
electroencephalogram as evidence of lack cerebral bio-electric activity. These signs are not
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entire population and be repeated over and over again to maintain the desired level of awareness
among the population. As we shall see below the task of providing information is,
nevertheless, extremely important and is dealt with in the Spanish regulations.

b) Irrelevance of the wishes of the individual. Neither does it seem appropriate to
disregard altogether the wishes of the deceased, as made known during his lifetime. A series of
cultural norms — of social and religious origin — in our society seek to maintain respect for
the dead through a kind of spiritual bond between society — particularly family and friends —
and the deceased. The Law has weighed up these collective sentiments and has regarded them
as worthy of protection. For this reason the Penal Code punishes profanation of cadavers when
there is a lack of respect for the memory of the dead (article 340). Respect for the deceased's
memory also implies observing whatever wishes he would have expressed in terms of his body
during his lifetime (so long as these do not violate any other public order requirements), for
example, as regards his willingness or opposition to having parts of the body removed and
transplanted to another person suffering from an illness. Transplant legislation seeks to
respond to this concept in requiring the restoration and preservation of the cadaver (art. 9.2 of
the 1980 RD).

292. The irrelevance of the deceased’s family's wishes in the Spanish legislation. The
Spanish Law does not require the consent of the family of the deceased except where minors or
mentally-deficient persons are concerned.92 The reasoning given above is also valid here. It is
a question of respecting the wishes of the deceased, not those of his family — whose wishes
may be in conflict with those of the deceased — although at the same time it is recognised that
the family are most likely to know or be able to indicate the wishes of the deceased if they were
made known during his lifetime. But this does not mean that they have property rights over the
cadaver, because no such right exists. Furthermore, from the humanitarian point of view it
woud seem ill-advised to subject the family to a further emotional burden after being informed
of the sudden tragic death of a loved one — husband, son or daughter etc.. To do otherwise
would be tantamount to burdening them with moral responsibility for deciding if another
person should continue to live or have a better life as a result of their consent. They should not
have to take on this responsibility in the first place, nor are they in the best position to do so.
Because of this the Law makes no mention of them and the 1980 RD only indicates that the
family should be informed unless circumstances prevent this.93 Nevertheless, it is customary
for physicians (or transplant coordinators) to seek the agreement of the family of the deceased,
which is a sensible precaution as long as it is done tactfully.

Finally, it should be noted that even though no real conflict of interests arises in
practice, the intangibility of the cadaver and the respect for related wishes in this regard (such
as society values) are played off against the life and health of other persons. If any conflict
were to occur the criminal law would provide the appropriate answer and would normally come
down in favour of the life and health of the recipient.

293. As a means of recording possible opposition to the removal of organs, procedures for
the provision of information and a register of volunteers have been established in authorised
hospitals. It is clear that recourse may be made to other means apart from those established by
the Regulations (arts. 8 and 9 of the 1980 RD) to ascertain any possible opposition on the part
of a potential donor (written declarations, membership of religious or ideological groups that
are clearly opposed to interference with the cadaver, information from the family of the
deceased, etc.). Possession of a donor card —one which is compatible with legal
requirements— such as those issued by Associations of Patients (Federacién Nacional
ALCER), some Autonomous Communities or by the National Transplant Organisation or other
such regional organisations makes the task of determining the wishes of the deceased very

much easier.

IV. The Recipient
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V. Other General Guarantees

295. The guarantees described above refer to the requirements for transplants and are
designed to protect the interests of donors and recipients alike. There are, however, further
requirements that also protect these individuals, albeit less directly, and that in one way or

said that many of these go beyond the limits of the purely legal framework, as they depend on
the nce of the appropriate structure, organisation and planning of health services and on
fun

296. Prohibition on the use of organs for commercial ends. Organs may not be bought or
sold nor may the donor or members of his family or third parties ('intermediaries’, hospitals,
pharmaceutical or research laboratories) receive money in exchange for organs. The costs of
donation should not have to be met by the donor or his family (art. 2 of the Law). By this
means injustices that might easily occur both in the case of recipients and potential donors with
limited financial resources or other limitations (e.g. prisoners seeking a reduction in their
sentence) can be avoided. Even if in Spain no instances of the sale of organs of living persons
have actually occurred, despite occasional attempts, the possible damage that can be done by
simply offering such organs for sale in the media should not be underestimated. Such offers
would cause great confusion among the general public and could even lead people to withdraw
their names from donor lists.

This issue has acquired on great importance in recent years because of claims that a
black market in organs in developing countries benefits patients in the developed world or in
rich countries. In Spain the buying and selling of organs from living persons is not only
prohibited, as we have just seen, but severely punished by the Penal Code (arts. 418 and 428).



149

current regulations with regard to organ transplants, the requirement must be adhered to in
view of the right to privacy and confidentiality established by the LGS (art. 10. 1 and 3).

297. Intervention by the legal authorities. The removal of organs from those who have died
of unnatural causes (through accident or any other kind of violent death) requires prior
authorization by the Judge responsible for the case (arts. 335 and 342 of the Criminal
Procedures Code). He shall give this authorization where removal does not present any
obstacle to the pre-trial investigation, the cause of death being apparently clear (art. 5. 3 of the
1979 Law). Strictly-speaking this is not a guarantee relevant to the transplant process but rather
to the work of the Judge in that it prevents the removal of organs in situations where this would
hinder the establishment of the causes of death in cases where death may give rise to liability
(either civil or criminal) or an insurance claim etc.

298. Recognition of hospitals and medical teams. Authorisation is only granted to those
hospitals and teams that meet the stringent material, technical and professional conditions
established by the law and that can provide evidence of adequate training and experience in
these techniques and in associated treatments.95 The health authorities take responsibility for
supervising the work of these hospitals and teams and may even withdraw authorisation if
performance is unsatisfactory or falls below the standards for which authorisation was initially
granted.

299. Organisations for the exchange of organs from cadavers. The National Transplant
Organisation and Regional Organisations. In accordance with the Law (art. 7), these
organisations enable maximum benefit to be obtained from organs made available for
transplant by means, for example, of locating the most suitable recipient —or even the recipient
in most urgent need. Organs can be made available through the the system to other centres in
the same city or elsewhere in Spain and abroad. The system also controls the preservation of
parts of bodies in 'organ banks' when this is scientifically feasible.

In order to achieve qualitative and quantitative improvement in transplant services it is
essential to strengthen the regional health organisations and the national coordination of organ
exchanges so as to ensure that the maximum number of organs can be removed and
transplanted, optimum compatibility between the organ and the recipient can be achieved and
also that patients in urgent need (hyperimmunised patients, those who are terminally ill as the
result of the failure of single vital organs or the remaining organ from a pair) can be given the
fastest possible access to transplants. This will help redress regional imbalances and give fuller
effect to the principle of equality of access to medical assistance (art. 3 of the LGS).
Responsibility for these functions lies with the National Transplant Organisation and the



150

Regional Transplant Organisations (Centro-Trasplante, Norte-Trasplante, Catalufia, Andalucfa,
Ebro-Trasplante, etc.), which must be coordinated and supervised by the National

Organisation.
The of the position of Transplant Coordinator is a further important step in
terms of the tion and optimum use of ¢ rgans or potential donors. Coordinators in each

hospital involved in the removal and/or transplant of organs, regional coordinators for the
Regional Organisations mentioned above and a National Coordinator (who is also the director
of the National Transplant Organisation) have already been appointed.

t 1 an was e d the Resolution of
June 1 i o to of the C tion of 1978 conce
the competences of the Autonomous Communities in the area of health and to the new health
system structure put in place by the LGS. Another more recent procedure that has contributed
to an increase in the number of transplants and to increased organ mobility is the removal of
several organs from a single donor.

300. Information and health education. The 1980 Regulations (Second Additional Provision,
4) provide for the carrying out of frequent and extensive information and educational
campaigns to increase awareness of the contents of the Law, particularly in relation to the

ng of da ucing the difficulties entailed in informing the
of the m d eliminating the all too often need for medical

staff to seek their approval in order to avoid complications.

301. Non-applicability to foreigners. The transplant legislation does not apply to foreigners
unless they have explicitly requested the contrary (RD Seventh Final Provision). The principle
of personality has been adopted in the application of the law (along with territoriality, although

law.
§ 7. Research with Human Beings
I. Conflicting Intererests

302. Research in Medicine and the Biological Sciences has gradually improved our well-
being and indeed our life expectancy. In the final analysis, after the appropriate laboratory
studies and experimentation on animals, research almost always requires the testing on human
subjects of new techniques and substances to which beneficial or therapeutic effects are
attributed. It is at this point that the question of certain individuals (healthy or otherwise)
becoming subjects of experiments arises, with all the risks and dangers that experimentation
entails, even though these risks need not necessarily affect the experimental subjects
themselves. A potential conflict of interests or of crucial values arises: on the one hand there is
the need to carry out research with the obvious benefits that this brings to society and, on
occasions, to the individual who has acted as an experimental subject; on the other, there is the
right of these individuals not to sustain any damage to their health or to expose their lives to
grave dangers, not to mention the protection of other individual interests that may be affected,
such as freedom. The need for research is fully recognised in our legal order, but when it
comes to experimentation on human subjects a series of provisions directly or indirectly seek to
prevent any injury or harm to the person, given that his most prized legal interests are at

stake.96

303. Because of differing objectives, effects, limitations and possible legal consequences, it
is usual to draw a distinction between therapeutic experimentation and pure experimentation.
The former consists of the application to specific patients of treatments the efficacy of which
has not yet been entirely established from the scientific point of view and which, therefore,
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305. The new Drugs and Medicines Law established a number of basic principles regulating
clinical trials (arts. 59 to 69), which have bee ed further and completed by the
aforemetioned Royal Decree of 1993. Asi le relevant administrative controls

trials g and the publications that may result from the
has ¢ E thics Committees with important functions in
terms of laying down guidelines for the methodology to be employed, ethical considerations
and the risks and benefits that may be entailed in the trials. The Law also introduces measures

accordance with the Helsinki Declaration and subsequent declarations updating these ethical
considerations' (art. 60.2); similar terms are used in article 10.2 of the RD of 1993.

III. The Experimental Subject: Guarantees
A.Weighing up of Risks and Benefits
306. The weighing up of risks and benefits is fundamental in medicine and, by extension, in

pure experimentation. This process of evaluation is essential because of the need for the
researcher to observe a duty of care so as to avoid possible liability for negligence or liability
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B. Consent
309. The experimental subject's informed consent (art. 12.1 RD 1993) constitutes the most
rtant ent in ing that the person may freely exercise his will and accept any
invo The s y withdraw his consent at any time and is not obliged to give

310. Patients and healthy volunteers. While the consent of patients who are to undergo
experimental therapies poses no major problems, or, to be more accurate, these problems are
similar to those that arise in the course of normal treatment,98 very complex issues are entailed
in the case of purely scientific experimentation, especially the requirement that the subject be
informed prior to the experiment (applicable to both patients and healthy adults).

In fact, the free and informed consent requirement is often difficult to fulfil as it is
incompatible with the nature and methodology of research itself. At some stages of the
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experimental process (phase III), in a bid to avoid subjective influence the person is not told
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311. Minors and incompetent persons. The problems in relation to these groups are even
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Code (art. 154). These requirements would clearly not be satisfied in the case of purely
scientific experimentation.

Mentally-ill or mentally-deficient adults are considered to be experimentation subjects
under the same terms as children and enjoy a similar level of protection, or at least this would

to be given th 1 representatives — their guardians — are obliged by

'Took ir intere . of tte Civil Code) and must 'act for their benefit'

(art. 216), which would seem to imply that there is legal opposition to the participation of such
wo
do
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judge, whether or not the patient is subject to his authority (ie, regardless of whether he has
been certified by the court as being incompetent or has been committed).

312. Prisoners and soldiers. For different, though fundamentally similar, reasons it is
generally held that prisoners and soldiers should be excluded from any type of experimentation
because of doubts as to whether or not they are in a position to give their consent without
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undue pressure. However, Spanish law does not address the issue specifically.

see
the
explicit legal provision that excludes them. 101

at it does not interfere with their military duties
ould not be compatible with national defence

313. Self-experimentation. It is contended that self-experimentation is acceptable since the
s

p
e

punish self-inflicted injury.102

IV, Payment

jointly liable for any injury sustained that is not covered by insurance, even where they are not
w also establishes an assumption — although
at any injury to the health of the experimental
later is the result of the trial.
or loss of earnings incurred as a result of the
is does not take the form of a truly financial
rson has agreed to undergo the experimental
er possible injury or discomfort as a result of
loser to the idea of remuneration. We will now

turn to this issue.

315. The issue of remuneration in the strict sense of the word has been hotly debated in both
bio-ethicall04 and legal circles. There is a tendency to see it as acceptable in countries with an

-Saxon t Eu othe where the

ility of a sse s an that this is

done without reward as an act of human solidarity. 105 Nevertheless, the Drugs and Medicines
allows ei g in return for the service rendered (art. 60. 7), which

one to is to remu eration as such, the appropriateness of which

is debatable; however, the RD of 1993, in order to avoid financial compensation being turned
into remuneration, makes clear that "in no case will the amount be so great as to induce the
subject to participate for any motive other than interest in the progress of science" (art. 11.5).
Compensation, if agreed upon beforehand, can be demanded, though needless to say any such
amount will diminish proportionally to the participation of the experimental subject if he opts
out at some point.

V. Guarantees in Relation to Research
316. Research in which human subjects are used must adhere to the strictest precautions in

order that the interests of the individuals involved can be safeguarded. Regulations governing
clinical trials of pharmaceutical products also address this issue in great detail, so much so in
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fact that they have even caused irritation among some researchers. Obviously these regulations
also apply to experiments on human subjects with non-pharmaceutical products.

that ed are the : the
of pr hnical qua , the
in the centre and the fact that the scientific value
. 65. 3 of the Law).

318 is the the Health Administration, whose prior authorisation
is req 'Di ral rmaceutical and Health Products’, art. 65. 1 of the
93). and inspections ee linical

time conditions are e the ng out

319. alth and Consumer Affairs may interrupt a clinical
trial or the protocol. This is possible in situations where the

law has been broken, where the conditions under which authorisation was granted are altered
iples are not adhered to. The aim of such
tect public health (art. 65. 5 of the Law and art.
may arise in serious cases involving homicide
ity in relation to the Administration.

§ 8. Transsexual Interventions

a
e
e
of the Supreme Court, the first of which dates back to 1987.106 Although this was not the first
occasion on which such issues had been addressed, previous decisions had always been given

surgical sex changes related to transsexuality.107

I. Lawful Medico-Surgical Sex Change Operations: Reconciling Physical
Sexuality with Psychological Sexuality

321. The first important is is the question of the lawfulness of this type of
surgical intervention from the standpoint. The reform of the Penal Code in 1983
declared these operations lawful under the criminal law:'...the expression of free and explicit

rgan transplants performed legally and in cases
ed by medically qualified personnel, except
tences or through offering reward or payment
rmed is a minor or is incompetent, in which
given by the legal representatives' (art. 428.2).
A ing such an ation could no be of cas
m of the Penal e). In the civil $ no dicate
surgical operations are unlawful.

322. Elsewhere — and prior to the 1983 reform of the Penal Code—108 we have regarded
this type of surgery as lawful — and it was, even before the reform — provided that it was
carried out for a curative purpose, that is, where the case was clearly one of transsexuality. It is

y
h

d



156

cialists in the field distinguish a greater number

psycho nto
sex and the p ogi Is
serious s in ment of th ual 1

as causing serious disturbances in the develo

eudo-hermaphrodites).

comes even more intolerable. For this reason
in In
tm att

el of aesthetic — and functional — success of
ut the individual concerned suffers irreversible

as e t we can them in a

al f . als run s risks of

of c ete tion ir ty.

own sexual aly' and sol is fo e to

tions, and e If, as we have seen, psychiatric and even hormonal

therapy are doomed to failure in most cases, other solutions must be sought. We know that
n

n

y

s have en to be

disadv es of the
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uirements of lex artis must be met. In such cases
aying that the individual's views and wishes are

ether the p C t or a

s of his/her b . ss of

ortant aspect of biology in general and human

al/mate — being

onality idual and

lead one to contend that this psychological

aspect is of greater importance.

case of sex e operati clearly

se of the ope is not so en there

intentions, it would seem to be going too far t

deci th later deeply regretted
once the irreversible operation with all its con has pe ed.

II. Achieving H between the Sex of the Person and His/her Legal
Gender or Legal

mpt to reconcile the two aspects by amending

nd the most limited in that it provides only a

he person's name (from masculine to feminine

new identity. This has been allowed on some

Division. A seco re is

of sex. In fact the that

and the Regulations of 14 November 1958) do

not explicitly provide for the situation we are examining here and thus we are faced with a true

stability of the information recorded in the entries in the Civil Registry, which can be rectified
by means of various procedures if they can be shown to be incorrect or inaccurate or because
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of a change in the facts or circumstances that led to the entry.

It e, by a le
entry for at the e is
light of other circumstances' (art 93 n°2 of the
the ati (art. 294), further
situ nv  ed by the Law and i in the usively
e itism hen the
e tri  d and , the idual has
d is  overed h elo the other.
In such case simple procedure refe above will the
birth in the ster is ngly. In other such as se €0
where there is no real error in the entry in the  istry remains a
the cation o e
. Nevertheless, the Supreme Court has rejected
be effected simply under art. 92, and has stated
the issue further, on the grounds that it is the
no n by the re.
e , in the first such ¢ 1987 ou on an ap of
g the existence of a ve wo an, stating that the Law should protect legal

civilists,109 who countered that only fictions
d. Two subsequent decisions of the Supreme
were based also on arguments relating to the
onality, which is recognised and protected by

the Spanish Constitution, art. 10. 1.110
III. The Transsexual, Marriage and the Family

327. The only remaining question is whether or not the transsexual can marry!1! when as we
is
tit
ly
two parties (man and woman) have come to an agreement not to have children. No legal
obstacle should stand in the way of a transsexual's marrying when his/her new gender is
legally recognised: such a situation is not included among the restrictions on marriage in articles

46 an e Civil Code, in which it is lated ment is

to the are from the legal point of ama 44) and y

giv c to the ( 112 For such nt to is ne for
the s to kn t partner's si n be The ual

concerned must inform the intended spouse about the legal change of sex and the other organic
and personal repercussions of this change, including irreversible infertility and any change in
the transsexual's personal qualities. Only in this way can the parties avoid the marriage being
null and void ‘ab initio’ because of irregularities with regard to consent, as stipulated by article
73 number 4 of the Civil Code, which defines as null and void marriages entered into as a
result of 'mistaken identity or error as to the personal qualities of the marriage partner, this
identity or these qualities having been determining factors in the giving of consent'. It should
be said that knowledge of such a circumstance can be obtained from the Civil Registry, which
must reflect any rectifications with regard to name and sex. It is true, however, as the Supreme
Court states, that the modification of an entry in terms of the name does not in itself imply
‘complete equivalence with someone of feminine gender for the purposes of certain legal acts
and transactions, since each of these demands full capacity and aptitude in each situation'.113 It
could be said that although in the case in question the court did not explicitly prohibit marriage,
which it might wee have done, the above statement is not very coherent: given the initial
premise involved (acceptance of a legal change of sex). In effect, it is tantamount to
acknowledging a third sex category (apart from the two legally recognised sexes). Membership
of this third sex would exclude one from marriage with either of the other two sexes, since it
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would be even ab to allow
which was the r's nal sex a
n (art. 14), and be ly
anybody at all ey or
to
co
nt

328. In the situation where the person that has undergone the sex change operation was

already married, the person to whom he/she 1 ly be granted a 1
a , te the fact that
ce law (arts. 81, 82 and 86 of the Civil Code). It is
m
w
th
th
to
to
he
NOTES
1. For a more complete account see. C.M. ROMEO CASABONA, 'La reforma penal del
a ciones', in
S, de La Lag
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Tirant Lo Blanch, Valencia 1990), p. 81; J.M.
ol. Parte
1991), ; L. ith M.A,
J. LOP ARJ DE QUIROGA), Manual de Derecho Penal.
Parte Especial, I, (Akal, Madrid 1990), p. 140 and f.

3. See references in E. FARRE TREPAT, 'Sobre el concepto de aborto y su delimitacién de
los $ contra la vida humana independiente’, in Anuario de Derecho Penal y Ciencias
Pen 1990, pp. 337 and f.

4. Art. 412 Penal Code: "Abortion occasioned by an act of violence, in the knowledge of the
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lesser ofence carries a minimum sentence of six months and one day's imprisonment and a
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5. This is a sentence of between 12 years and one day and twenty years in prison.

6. For a more complete account see R.F. SUAREZ MONTES, 'Aplicacién del nuevo art. 1 del
Cédigo Penal al aborto con resultdo de muerte en la reciente jurisprudencia del Tribunal
y s, IX, ( . go de la
in Court 30 M 4
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7. Article 416. ' S " f between , 000
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causi 1.
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non-medical staff or unauthorised distributors. 3. Any person who offers for sale, sells,
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Ch r) of 28 April , 14 May 1977.
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supervision, in an accredited health care centre or institution, be it public or private, with the
co
is
an
specialist physician other than the doctor who is to perform the abortion or under whose
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espafiol’, cit., p. 108; D.M. Indica  es y causas de justificacién en el
aborto’, cit., n. 36, 1988, pp. 659 and f.

1 EO CAS reforma penal del aborto: limite minimo, figuras delictivas
y las indic p.-152.
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26. Thus, BUSTOS RAMIREZ, Manual de Derecho Penal, Parte Especial, cit., 65.
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Part III. The Physician and Health Care System

Chapter I. Relation with other Health Care Providers

ionals work alongside doctors and perform an
nts. Under the broad term "other health care
n literally in Spanish as "technical health care

§' assis mi and auxiliary
d the p ian, medicine has
re al largely se of the
ch S, now ess for these
uni level train
to of the phy

that the doctor cannot or does not know how
to perform them.2 Because of the increasing importance of these health care providers, and the
need for greater 1 over medical applicable here also),3 more rigorous regulation
of these profess crucial. Howe is an area that has been somewhat neglected in
Spain, as we shall see shortly.

P
0
b

A nu diffe ions to th tions the ent
ca rieso care Inv gove the a s of cal
personnel and paramedical health care workers, the maintenance of good relations and
cooperation among these professionals is demanded. In the particular case of physicians,
chapter 7 of the Code of Medical Ethics is devoted to the relationship between the physician
and other health care providers:

Art. 36.1. Physicians must maintain good relations with other health care
professionals. They shall treat all auxiliary personnel with respect and take note of their
opinions with regard to the care of the sick, even if these opinions are at odds with
those of the physician.

2. The physician should not intrude upon the areas of competence of the staff
that work with him, but must not allow these professionals to encroach on his area of
responsibility when such action could be detrimental to the patient.

§ 1. PHARMACISTS

332. Ph yasap rms part of the community health care system and
contributes common other health care professions, namely, the preservation

and recuperation of health.4
The specific know-how of pharmacists confer on them an important role which consists

adverse effects; clinical pharmacy and vigilance in relation to pharmaceutical products in the
community; the furnishing of information on medicines; the making up of prescribed
medicines; the proper conservation of medicines in the pharmacy; the storage-of substances that
are subject to special restrictions on their use. As a health care professional, the pharmacist
an ac for the prom of and healt
unity for which his rsi ation has
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him, particularly those relating to food and environmental health.

333. ph ates e physician in the preparation of prescriptions and the
dispen of und clinic al analyses which provide vital information on
which diagnosis may be based.

§ 2. DENTISTS (See Part. I, Chapter I, § 1, n. 30)

§ 3. NURSING PROFESSION

pe of nurse) and midwife was established. In
, auxiliary nurses, the formal qualification for

system (' 6np ssi I) A ry
are of the byp rm  tasks as
In 1977, with the establishment of Schools of Nursing, a new professional category
y educa d.6 The previous ¢ rie and
s to the in Nursing and b to ras
3 , re
func d th
care n re
(particul terms
and, wh evant,
by phys 0
as ers and admi aw a dis n
an , who do not _ qualifications and who work under the nurse
in the primary care of the patient and his environment.
Holders of a nursing qualification m priv
conc the ent of tre p e ph
prim n ac with the ment to freely practise a profession which is
recognised by art. 89 of the LGS and arts. 35 and 36 of the Constitution.
less, tog
p deal fric
p se of s of
other begin.
the
pa
ary

go through Parliament. As a result, the Social Security Paramedical Health Care Personnel

Statute (publi rder of the of nton 2 1973), whi
a statute for (auxiliary ca el and ry nurses,
un e. Ano le binding is
23 on the re doctors' as

mi
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Th sion itsel ng foras aw to te nursing in a
manner in with the ofe als are versit
toc statutory
Eu tice of 7
ions rega
of these
p Sp ouncil for ng
d ide in the fulfi of
nurs  and the human being; n and the
. As ards relations with other sionals,
ir own professional autonomy.
§ 4. PARAMEDICAL PROFESSIONALS
gh
1 Nu
S
Ch : ssion was estab dasa wi e broader
c Iy o concerned with on-sur of t.
Schools have du ty ning since 1974.
ves the grading odu f1 s This is a group
illegal
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The linking up of private hospitals to the national health system enables them to enjoy a
closer relationship with the public system.14

345. Access to hospitals, which is open to all those who are ill regardless of their financial or
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services, timetables and visiting hours and other activities. Visiting hours have been extended
and teachers provided for hospitalised children so that there schooling will not be unduly
disrupted. Finally efforts are being made to extend and improve the contact between mothers
and hospitalised children in a bid to create a better therapeutic environment.

346. Royal Decree 521/1987 of 15 April passed the Regulations governing the structure,
organisation and functioning of hospitals managed by the National Institute of Health. These
regulations are aimed at improving the management and quality of care provided by hospitals in
accordance with the principles laid down in the LGS. In this way, hospital services and
activities are grouped together under the following categories: Hospital Administrator's
Division, Medical Division, Nursing Division, Management Services and General Services.

I) The top level of h management is the Ho tor ('Director-
Gerente') who represents the 1 and is its highest auth sibility for the
hospital's human, physical and financial resources. This person plans, manages, controls and
evaluates the performance of all the hospital divisions and takes measures to ensure the smooth

run ho espec s of crisis and em y. The Admin tor
pro dic sonh ties and an annual (art. 7). The a of
responsibility of the Administrator's Division are patient relations, management, computing
serv affairs, admissions, reception and information, staffing policy, analysis and
plan

).
IT) The Medical Division, which covers the areas of Medicine, Surgery, Obstetrics and
Gynaecology, Paediatrics, Central Services, Documentation and Clinical Files, Day

H ation, an i m is ,
is by th se t ns an ,
supervision, coordination and evaluation of medical and other health care services in the
hospital.

IIT) The Nursing Division is concerned with coordination of the units and services
under its responsibility (wards, operating theatres, special units, outpatient's department,
casualty etc.) while the Management Division and General Services Department provide the
administrative support and technical assistance necessary for the running of all other hospital
divisions (financial management and administration, supplies, catering and maintenance, etc.)

§ 2. PREVENTIVE HEALTH CARE

347. Originally, public health care in Spain was more preventive than treatment-oriented.
During the nineteenth century and up until the middle of this century the Administration took
responsibility for public health only within the parameters of disease prevention, particularly
the prevention of epidemics, and other health hazards arising from poor hygiene and medical
treatment provided by unqualified individuals.16 The Administration took on this preventive
role because epidemics affected a considerable sector of the population. What the
Administration was in fact concerned with was protecting collective health rather than
individual health, which was primarily treatment-oriented. 17 This preventive focus can be seen
in the Law of 28 November 1885, the General Public Health Instructions of 12 January 1904
and the Law establishing the bases of the National Health Service (1944).18 However, the
social and political situation in Spain led to the development in the public arena, and not just in
the area of health care, of a greater concern with individual needs and an appreciation of the fact
that the person in need of medical treatment could not, in most cases, afford to pay for
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treatment. As a result, the public health care service was made available not only to the poor
and destitute, but also to those with insufficient means of support. In this way, the original
state practice of organising health care from a preventive perspective for the population as a
whole was finally abandoned in favour of an approach that took account of the dangers to
individual health caused by common and frequent diseases and illnesses. The final stage in this
process of evolution was the constitutional recognition of the right to health protection for all
citizens resident in Spain.19 Art. 43. 2 of the Constitution, apart from recognising the right to
health protection, states in its second paragraph that the organisation of and responsibility for
public health shall be achieved through preventive measures and the provision of the necessary
services. Similarly, the LGS states explicitly that the actions of the Public Administration in the
area of8 health care should involve the treatment as well as the prevention of disease and illness
(art. 18. 2).

348. The right to protection of health includes, therefore, not only treatment to restore good
health in cases of illness, but also the right to protection from possible health hazards that
might affect the individual. For this reason the LGS lists in art. 18 —in Chapter II, entitled
“public intervention in individual and collective health"— a large number of specific actions in
Preventive Medicine, such as:

a) The care of high risk groups in the population and the prevention of both congenital
and acquired disabilities.

b) The promotion and improvement of sanitation, water supply, removal of liquid and
solid residues, air pollution control, health inspections and the improvement of
environmental health in all contexts including the home.

c¢) Family planning

d)The promotion of mental health and health in the workplace.

e)The control and prevention of food and drug-related health hazards.

f)Informing the public on epidemiology.

Intervention by the public administration can consist of requiring authorisation to be
sought for any activity that might imply a risk or danger to health, and may, in cases of
imminent and exceptional risk, involve the seizure or impounding of products, the imposition
of temporary bans on activities, or the closure of businesses or facilities (art. 23 of the LGS).
In short, all this means that, in contrast with the nineteenth century approach to health care, the
current view is that the individual, and not just the social group, should be afforded health
protection (prevention and treatment), in accordance with his rights as laid down in
constitutional principles governing social and economic policy which the authorities are duty-
bound to observe.

This has led the Legislature to confer on health the protection which it deserves and
which is demanded by the Constitution, by legally regulating the manner in which certain
dangerous activities should be carried out and stipulating the administrative sanctions applicable
to breaches of these regulations. Moreover, actions that endanger or damage public health are

treated as criminal offences.20

349. In order to assure the effectiveness of preventive medicine, when the risk to public
health is imminent, provision is made for the adoption of government measures, including the
curtailment of rights and constitutional freedoms, under Organic Law 3/1986 of 18 March, on
Special Preventive Health Measures. This law grants the health authorities the right to impose
treatment aimed at protecting the individual or aiding his recovery. These measures may range
from a simple medical examination to hospitalisation and may affect the individual or groups of
people, or those engaged in a particular activity. In the area of epidemics, the Regulation of 26
July 1945 — which developed the Fourth Foundation of the Law establishing the bases of the
National Health Service (1944), completed further by the RD 2050/1982 of 30 July —
established special measures for the control of outbreaks of disease, such as the obligation of
the public to inform the authorities if they have contracted certain discases and the drawing up
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studies. Affiliation to the system is automatic on enrolment. Medical attention is obligatory in
Sisp d, ng
other es as

or university environment.

355. The Social Security also protects those who are wiling and able to work, but who lose
their temporarily or nently or whose hours of by t rd,
resul in loss or red of earnings. The Socia es e of
unemployment benefit: contributory and supplementary.

I) Contributory unemployment benefit is paid to wage-earners registered under the
General Regime or any of the Special Regimes, to those who are released from prison on

paying Social Security contributions for a six-month period within the four years prior to
becoming unemployed. Benefit is paid by the National Employment Institute ('Instituto
pleo’), an autonomous entity dependent on the Ministry for Employment and

) Supp benefit s a financial fit of the ate

Social Security ons. Th n and amou pa ds on of
benefit to which one is entitled. The following have the right to supplementary benefit:

A)Workers who have exhausted their contributory unemployment benefit
entitlement and who have family responsibilities.

B)Workers over 45 who have exhausted their unemployment benefit payable
over at least the previous twelve months and who have no family responsibilities.

C)Returned emigrant workers.

D)Workers who on becoming unemployed have still not completed the
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minimum period of contribution that would entitle them to contributory unemployment benefit.

E)Those released from prison.

F)Workers who have been declared fit or partially fit as a result of a medical
examination that shows up an improvement in a case of grave disability or permanent absolute
or total incapacity for the person's usual work.

ent w who have exhausted co
b une nt t because they had not the
n
H)Unemployed workers over 52.
I)Casual workers included in the special farmworkers' regime.

III) Unemployment cover includes the provision of health care services for workers
who are no longer entitled to unemployment benefit or supplementary benefit or to health care
rker m an her
ith the tO the
mentary benefit, must not have refused an offer
through another avenue.

IV) Under Law 26/1990 of 20 December, which modifies the Revised Text of the
General Law G de Se ad S D 206 of
30 May, to ac a comp nate curity ial

Minimum requirements established are residence in Spain, insufficient means of support, and a
minimum age requirement of 65 in the case of retirement pensions, and 18 (with the necessary
degree of disability) for invalidity pensions.

art from the Social Y, s sd on
( nsion Funds), whic ve 2 ust to
their members in case of death, old age, disability, medical treatment, and other situations
where a benefit or pension might normally be paid. Any natural or legal person may set up a
Mutual Pension Fund, but any such funds must not be profit making, must have a minimum of
fifty members and must be authorised by the government. Fundings comes from members'
contributions, which may take the form of fixed or variable premiums. The Funds are
governed by Statutes, which must be approved by the Ministry of Economy and must stipulate,
among other things, equal rights and obligations for all members, that the administrators shall
not receive remuneration and that members' liability for debts is limited to an amount less than
a third of the contributions paid in the last three financial years.

Colleges of Physicians' agreements with a number of Mutual Pension Funds mean that
these benefits are available to members. Joining a social protection scheme at the minimum
level of contribution is a compulsory requirement for college membership and members have a
duty not to fall in arrears with their payments (art. 36.4 and 43b of the Statutes of the OMC).

NOTES

1 See C. SEGURA/ L. MARTINEZ-CALCERRADA, 'El médico ante el Derecho Civil', in L.
MARTINEZ-CALCERRADA, Derecho Médico I, cit., p. 54.

2 LLAMAS POMBO, La responsabilidad civil del médico, cit., p. 335.

3 See above.
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21 See the Order of 28 March 1984.
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ed. Civitas, Madrid 1990), p. 280.

that and offence against security in the worlk

rtion have been used to impose on workers

ghts (art. 499 bis. 1 of the Penal Code).

(arts. 13, 14 and 15 of the Law 8/ 1988, of 7

ature), as well as fines consisting of additional

r's Statute). Moreover, an employer who has

failed to register workers whith the social security may, after a certain period of time, be forced
to give them premanent jobs (art. 15. 4 of the Worker's Statute).
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mental heath units, 152, 347
liability, 71
organisation, 343
Patient Care Service, 94, 111, 129, 342
private, 19 ff, 79, 100 ff, 125, 166, 173, 190, 235,
294, 341
psychiatric, 152
transplantation and, 268
Human Genetics
DNA, 245
donation of embryos and foetuses, 2434
manipulation, 177, 211, 237
gene probes, 235
gene technology, 233
genetic engineering, 245
human genom, 233
patentability of, 236
Human Genom Project, 233, 237-8, 242
investigation of paternity/maternity, 234
non-discrimination, 235
placebo, 217
purposes, 237
regulation, 233
research, 233, 237 ff
Illegal Practice
dentist, 40
nurses, 40
physician 35-40, 102
other health-care professions, 40 45, 60
See also LIABILITY and OFFENCES
Illness
genetic, 210-1
mental, 150, 152, 155, 201
terminal, 157
toxic syndrome, 74
See also TREATMENT
Incompetent
assisted repruduction, 214
confinement, 151-3
genetic research, 243, 278, 281
inconcious 1534, 197-200
psychosurgical interventions, 246
sterilization, 193 ff
transsexual interventions, 308
See MENTAL PATIENT, MINOR and LEGAL



REPRESENTATIVES
Indications

ethical or criminological, 168, 182-6
eugenic, 168-9, 187-90, 224
psychiatric, 178

socio-economic, 168, 170, 194
therapeutic or medical, 168-70, 178-81, 229
Information

drugs and medicines, 79

mental patient, 149

right to inform, 118-9
transplantation, 270

See INFORMED CONSENT

See also RECORDS

Informed consent

abortion, 174

AIDS, 120

assisted reproduction, 214, 218
blood transfusion, 114, 120
cuthanasia, 304-6

human genetics, 241

mental patient, 149 ff

minor, 141 ff

patient, 112-4, 119-22

prenatal diagnosis, 226
psychosurgical interventions, 246
research, 279-83

sterilization, 193, 195, 201
transplantation, 119

Injuries

abortion, 166

euthanasia, 297, 303,

foetal therapy, 227, 231

medical practice, 36, 38, 45 ff, 51, 56, 69 ff
prenatal diagnosis, 224-5

patient, 281

research, 272, 277-8, 283-4
transplantation, 252, 261

treatment, 150-1, 161, 164

Social Security, 351

sterilization, 192

Insurance

civil liability, 75

compulsory, 15, 284

mutual pensions funds, 353
National Insurance of Social Security, 15
private, 15, 75, 348, 351

See also SOCIAL SECURITY SYSTEM
Jehovah’s witnesses

blood transfusion, 114

religious freedom, 127

Legal Representatives

abortion, 147, m177

consent, 122

guardians, 119, 122, 142, 147, 153, 281
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minor, 141-4
next-of-kin, 41, 67, 81, 94, 108 ff, 122 ff, 150 ff
paternal duties, 145
transplantation, 147
treatment, 144-6
sterilization, 147, 193, 197-8, 200
See under CONSENT
See MINOR, METAL PATIENT and
INCOMPETENT
Lex Artis
abortion, 172
assisted reproduction, 213, 215, 218
dying patient, 160, 163
cuthanasia, 290, 293, 296
negligence, 56-8
prenatal diagnosis, 225
sterilization, 192
transsexual interventions, 309
Liability
aggravation, 63
civil, 42, 65-70, 75, 78, 122, 130
criminal, 43-64, 105, 119, 160
state, 69-75

vicarious liability, 78
Social Security System, 76-7
regulation, 41
team work, 64
Life
right to self determination, 112 ff, 127, 162
See ABORTION, ASSISTED REPRODUCTION
and RESEARCH
See EUTHANASIA
Medical Team
liability, 64
transplantation, 258-9, 268
Mental Patient
abortion, 147, 168-9, 178 ff
admission, 148-52
assisted reproduction, 214
guardians, 153
euthanasia, 297, 299, 305-6
informed consent, 119
mental health units, 152, 347
next-of-kin, 153
non-discrimination, 235
psychosurgical intervention, 246
refusal of blood transfusion, 114
refusal of life-treatment, 162
research, 281
right to health protection, 99
right to move freely, 117, 122
transplantation, 251-2, 262, 264
treatment, 150-6
state of necessity, 150
sterilization, 147, 192 ff



transsexual interventions, 310

See LEGAL REPRESENTATIVES
Minor

abortion, 147

absence of the minor's legal representatives, 146
assisted reproduction techniques, 147
blood transfusion, 145, 147

bone narrow, 147

donation of embryos and foetuses, 243
emancipated minor, 144, 146

genetic research, 281

legal representatives, 141, 147
ideological and religious freedom, 127
informed consent, 119

minor's wishes, 141, 145

newborn, 146

paternal authority, 142

refusal of blood transfusion, 114

state of necessity, 144, 147
sterilization, 147, 196 ff
transplantation, 147, 251, 262, 264
transsexual interventions, 308
treatment, 225

Negligence

aggravation, 49, 63

imprudence, 50

lack of expertise, 49, 58, 63
professional negligence, 49, 63, 160
reckles negligence, 48, 60

simple negligence or carelessness, 48
technical error or fault, 57

See also LIABILITY

Nurse

Code of Nursing Ethics, 336
regulation, 333-5

traininig, 331-2

Offences/crimes

See CRIMINAL LAW

ParentsSee LEGAL REPRESENTATIVES
Parents Patriae See under AUTHORITY
Paternity

biological proof of, 234

legal assumption of, 219-20

Patient

association of, 263

Committee for the Humanisation of Care, 94, 111
Hospital Users' Committees, 111
hunger strike, 162-3

injuries, 281

Jehovah's witnesses, 114, 127
psychosurgical interventions, 246
research with, 277

rights, 94, 108-18, 123, 127, 158, 162
wishes of, 194, 246

See also DYING PATIENT, INCOMPETENT,
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MENTAL PATIENT and MINOR
Pharmacist
criminal liability, 45
furnishing of the means of abortion, 166
relation with physician, 166, 329
Physician
abortion, 169, 170, 174
biologist, 45
certificates, 181, 190, 193, 201
chemist, 45
chiropodist, 338
colleges of physicians, 29, 90, 100, 130, 317-24
duties of physicians: 104-7
condifential relationship 105, 124, 317
duty of assist 106-7
duty to denounce the commission of offences 105
duty to inform 119-22
education, 24-7, 34-5, 102, 317
exercise: 28-31
establishment, 30
foreigners, 31
illegal, 35-40, 102
licensing, 29, 324, 102, 318
private, 34, 103, 320-2, 350
general practitioners, 32
gynaecologist, 166, 347
indication, 213, 218
intervention, 144-6, 150-2, 172, 201
liability, 41-67, 323
obstetrician, 335, 347
optometrist, 339
paediatricians, 144
perinatology, 225
prescriptions, 124
psychiatric, 152, 347
physiotherapists, 337
records, 124
relation with; 327-8
colleagues, 325-6
hospitals, 340
nurses, 331-6
patient, 46, 98-9
pharmacist, 166, 329
paramedical professionals, 337-9
resident doctors, 34
rights of physicians: 98-103
objection on the grounds of conscience, 100, 127
right of exclusive practice, 102
right to strike, 101
social security, 130, 350
specialist, 33-5, 172, 181, 190 ff
Prenatal Diagnosis
amnioscentesis, 224-5
bodily harm, 225
preconceptive, 224



prenatal, 224-6

purposes, 224-5

techniques, 224

Principles

condition sine qua non, 66

in dubio pro reo, 61

non bis in idem, 91, 323
non-discrimination, 110, 235, 314
of trust, 64

Privacy
confidentiality, 124, 139-40
human genetics, 235
ideological and religious
workship, 127

in correspondence and comunications, 125
personal data, 125-6

prescription, 124

right to privacy, 123

Professional Codes

Central Committee on Ethics, Medical Law, 90
Code of Medical Ethics, 81, 89, 100, 119, 160
Code of Nursing Ethics, 336

European Medical Guide, 89

General Statute of the Organisation of Colleges of
Phisicians, 90, 318

General Statute of the General Council of Colleges
of Physicians, 90, 318

See under COLLEGES OF and
LIABILITY

Proxies See  LEGAL REPRESENTATIVES
Psychosurgical Interventions, 246
Records

discharge report, 136

medical, 124, 131-4

hospital, 133-40

property of, 132

purposes, 139-40

Religious Belief/Freedom of Conscience
dying patient, 158, 162-3

foetal therapy, 230

minor and, 145

objection on grounds of conscience, 100, 158,
162-3

religious freedom, 124

transplantation, 261-3

Research

assisted reproduction, 212

au ntation, 283

subjects, 277-82

guarantees, 286-9

Helsinki Declaration, 275

insurance, 284

payment, 284-5

placebo, 280

principles, 276

and freedom of
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records, 139

regulation, 274-5

transplantation, 254

types, 273

Sanctions

abortion, 166

assisted reproduction, 223

duty of inform, 119

sterilization, 193

Secrecy

medical prescriptions, 124

medical records, 13940

professional, 105, 124, 128, 317

See PRIVACY

Selection

of individuals, 228

of race, 228

of recipients, 264

the sex of the child, 211

Social Security System

Committee for the Humanisation of Care, 94
complaints, 130

duty to assist, 106-7

health insurance and, 349-53

hospitals and, 340, 342

legal background, 15, 348

liability, 76-7

nurses, 334

objection on the grounds of conscience, 100
physician,32, 92

public service, 16

regulation, 17, 19, 20, 23

right to strike, 101

right of exclusive practice, 103

secrecy, 128

Spanish Legislation

Consumer and User Protection Law, 80
Declaration of the Rights of the Child, 227
Draft Penal Code, 233

Drugs and Medicines Law, 79, 93, 125
European Convention to the Protection of Human
Rights and Fundamental Freedoms, 116
Intellectual Property Law, 132

International Convenant on Civil and Political
Rights, 116, 274

Assisted Reproduction Techniques Law, 94, 226,
228, 233

Donation and Use of Human Embryos, Foetuses
and Cells Law, 233, 238

Organ Transplantation Law, 238, 244, 264
Data Protection Law, 131-2

See also CIVIL LAW .
See also GENERAL HEALTH LAW

See also PENAL LAW

State



health care system, 15
liability, 69-75
vicarious, 75
State or Situation of Necessity
abortion, 170-1, 175, 178
dying patient, 164
foetal therapy, 230-1
mental patient, 150
minor, 144, 147
Sterilization
castration, 191
concept of, 191
genetic abnormalities, 199
indication, 194, 198, 200
mentally handicapped persons, 199
minors, 147, 197-8
prenatal diagnosis, 225
requirements for, 195-6
transsexual surgery, 193, 307-11
types, 192-3
Supreme Court
abortion, 167, 170
blood transfusion, 114
civil liability, 65-7
conflict of competences, 91
criminal liability, 64
duties of physician, 105
illegal medical practice, 33, 40, 103
liability of State and health authorities, 72, 76-7
minor, 145
negligence, 53, 59-60
patient, 114
professional codes, 91
refusal of treatment, 145
transsexual interventions, 307, 312-4
Tort See under LIABILITY
Transplantation
bone narrow, 251
donor card, 263
deceased donor, 257-63
foreigners, 271
guarantees, 265-71
legal assumption of, 260
living donor, 250-6
minor, 147
mutilation, 256
objectives, 249
Organisation for the exchange of organs, 269
Organs commercialization, 266
recipient, 255, 264
regulation, 247-8
sterilization, 193
Transplantation of Organs Law, 247, 256-7
verification of death, 258
Transsexual Interventions
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change of the sex, 313

Civil Registry, 312-3

marriage, 313

therapeutic, 310-1

hermaphroditism, 313

Treatment

assisted reproduction, 207, 210, 218
Committee for the Humanisation of Care, 94, 111
degrading treatment, 158, 163, 293
prenatal diagnosis, 225

psychosurgical intervention, 246

right to self-determination and, 112-7, 127, 156-8,
162-4, 225

sterilization, 192

treatment, 158, 161-4

Woman

womb, 242-4

pregnant, 172-4, 180, 189, 224, 237-8
foetal therapy and, 227, 229

infertility, 207-9

investigation of maternity, 220, 234
World Health Organisation
transplantation, 260, 266



