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Abstract

On 26 April 2017 the Commission presented its proposals for the much-
awaited European Pillar of Social Rights (EPSR), an initiative that has been 
called ‘the last chance for social Europe’.1 While in the past there have been 
numerous initiatives that might have brought major change in the social 
policy area (for example, the youth guarantee, social investment), they have 
all fallen short and ended up having a rather limited impact. The EPSR, at 
least as it has been advertised by the European Commission, represents an 
attempt to break this cycle with its broad reach and ambitious scope. 

Nevertheless, the usual doubts remain. Will the EPSR eff ectively change 
anything in the making of EU social policy? Is this the long-awaited shift or 
merely another soft law initiative that will fall short?

This paper explores whether or not the EPSR will succeed in fi lling in the gaps 
when it comes to making social policy at the EU level. More specifi cally, it 
assesses the EPSR’s potential impact on the policy-making process at the EU 
level. I argue that, while so far there has been very little detectable impact, 
the EPSR does off er some hope that certain things could change, especially 
after the adoption of the proclamation in November 2017. However, any 
change will depend on how well and actively the EPSR will be picked up and 
instrumentalised by the EU institutions and other stakeholders. For now, a 
big part of the EPSR’s potential remains untapped and the Commission has 
not (yet) done a great job in envisioning the instrumentalisation of this brand-
new instrument.
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1. Introduction2

The European Pillar of Social Rights (EPSR) represents a recent and rare 
initiative in the otherwise bleak landscape of EU social policy that is aimed at 
supporting, rather than deregulating,3 labour markets and welfare systems. 
The crucial question, however, is whether the EPSR will suffi  ce for triggering 
an EU-level shift towards better social protection and higher labour standards. 

In a way, the Pillar could be seen as one of numerous attempts over the years 
to build or revive social Europe. Since realising that social questions needed 
to be addressed, at least to a certain extent, at the EU level, the Member States 
and the Commission have, every once in a while, come up with various new 
initiatives. 

First, in 1973 the Commission drew up a Social Action Programme4 that 
triggered remarkable legislative activity, although largely confi ned to certain 
areas of employment law.5 Second, in 1986 the Single European Act brought 
about the all-important Articles 118a and 118b.6 This was followed, thirdly, in 
1989 by the Community Social Charter and another Social Action Programme.7 
Similarly to the EPSR, this Charter was ‘solemnly proclaimed’ rather than 
adopted by EU legislature or incorporated in the Treaties by the Member 
States.8 The Action Programme proposed that 47 new policy instruments be 
adopted; however, of those, only 17 were directives, and of those, 10 dealt with 
the narrow fi eld of health and safety matters.9 Fourth, in the early 1990s the 
Member States led the extension of social policy objectives and competences 
with the adoption, alongside the Treaty of Maastricht, of the Social Policy 
Protocol and Agreement.10 These changes were incorporated directly into the 
Treaty of Amsterdam.11 

2. The author is very grateful for the help and comments of Stijn Croes, Maria Jepsen, 
Philippe Pochet and Stefan Clauwaert.

3. See, for example,  Schömann I. (2014:7).
4. European Commission (1974), COM(73) 1600 fi nal.
5. Barnard C. (2012: 9).
6. Single European Act, OJ L 169 of 29.6.1987. 
7. European Commission (1989), COM(89) 568 fi nal.
8. Barnard C. (2012: 12).
9. Ibid at 13.
10. Treaty on European Union (Consolidated Version), Treaty of Maastricht, OJ C 325/5, 7 

February 1992.
11. Treaty of Amsterdam, OJ C 340/1, 10 November 1997.



Since then, there has been a rather noticeable absence of meaningful socially 
oriented constitutional or legislative changes. While the adoption of the EU 
Charter brought with it a legally binding set of social rights, its promise has 
not been fulfi lled.12 The Lisbon Treaty expanded on the social objectives, and 
introduced the horizontal social clause (Article 9 TFEU), but this change 
also failed to trigger a shift in the EU policy discourse. Overall, the EU social 
dimension has been neglected, while in other areas of EU law there has been 
signifi cant legislative change.13   

This recent impasse becomes even more problematic when considered in the 
light of the widespread belief that a concerted attack on Social Europe has 
taken place over the last decade or so. There are two main arguments about 
this ‘attack’, invoked by stakeholders and academics alike.

The fi rst and relatively older point in this discussion concerns the imbalance 
between the (national) social dimension and the (pan-European) internal 
market that has been seen as damaging for national social and labour law 
systems.14 Among the key reasons for this damage is the constitutionalisation 
of economic freedoms that, due to the direct eff ect and supremacy of EU law, 
has placed national social systems in an inherently inferior position.15 The two 
examples traditionally invoked to support this argument are the (in)famous 
judgments, Viking and Laval, where the CJEU balanced the right to collective 
action against the freedom to provide services and freedom of establishment 
and ruled in favour of the latter two.16 

Contributing further to this state of ‘imbalance’ is the relative weakness of the 
EU-level social dimension, which is seen as insuffi  cient to off er a serious and 
meaningful counterbalance to the hollowing out of the national social and 
labour law systems.17 At an early stage of the Community’s creation a decision 
was made to transfer as little as possible of the social policy competence to 
the supranational level, in stark contrast to the competences concerning 
the internal market.18 The founding fathers of the Communities hoped that 
market integration would gradually lead to social integration; however, they 
had underestimated the social diff erences between the Member States that 
since then, with the expansion of the EU, have only increased. 

12. Jacobs A. (2011: 131–133).
13. The greatest activity has been within the EMU (clear examples being the ‘six-pack’ and 

‘two-pack’).
14. See the arguments made by, for example,  Joerges C. (2005), Off e C. (2003) and Scharpf F. 

(2009).
15. See, for example,  Hinarejos A. (2016: 241).
16. Judgment of 18 December 2007, Laval un Partneri (C-341/05, ECR 2007 p. I-11767) 

ECLI:EU:C:2007:809; Judgment of 11 December 2007, The International Transport 
Workers’ Federation and The Finnish Seamen’s Union (C-438/05, ECR 2007 p. I-10779) 
ECLI:EU:C:2007:772. See also the argument made by Malmberg J. and Sigeman T. (2008), 
Deakin S. (2008). 

17. Schellinger A. (2015: 4–5).
18. Spaak Report (High Authority of the European Community for Coal and Steel (1956)) and 

Ohlin Report (International Labour Organisation (1956))

Zane Rasnača

6 WP 2017.05



Bridging the gaps or falling short? The EPSR and what it can bring to EU-level policymaking

 WP 2017.05 7

The second and comparatively more recent argument concerns the imbalance 
between the monetary and economic governance and the ‘EU social 
dimension’.19 Due to the sovereign debt crisis, numerous Member States 
required fi nancial assistance in the form of bail-outs. To receive assistance the 
Member States had to carry out austerity-oriented national reforms.20 Overall, 
the bail-outs resulted in a well-documented deregulation of national labour 
law and social protection systems.21 In response to the crisis, the decision-
making concerning fi scal and economic governance was progressively moved 
to the EU level, and increasingly took on a hard law edge. Together with what 
Nora Martínez-Yánez has called ‘[the] overreach in the use of the competence 
for coordinating economic policies’22 this then resulted in a new dimension of 
imbalance. 

In this context, Stefano Giubboni has argued that the European economic 
governance mechanisms have further deepened the already existing 
asymmetries between the supranational economic and national welfare 
systems.23 Among the problems specifi c to this area have been the lack of 
control over EU institutions (for example, the Commission, but also the 
ECB) when they act outside the strict confi nes of EU law and within the 
inter-governmental sphere,24 and also the threat of economic coordination 
which has turned out to be at least as effi  cient in deregulating labour law and 
lowering levels of social security benefi ts as EU-level legislation.25 

Furthermore, any attempt by the EU to act in the social fi eld has received 
criticism about intrusion in the national welfare systems from at least some 
of the Member States. An argument often made has been the need to preserve 
the national labour law and social models and even to ‘re-nationalise’ social 
policy.26 This somewhat paradoxical pulling in two directions, with an 
admitted need for some EU-level social policy on one side, but protective 
tendencies concerning national systems on the other, has resulted in a 
fragmented and rather incomplete legal framework that, as argued by many, 
is in part subordinated to the market.27 

Nevertheless, more recently, and to a great extent because of the deepening 
of the Economic and Monetary Union (EMU) triggered by the sovereign debt 
crisis, the requests for the EU to act have been growing. As early as 2014, 

19. I use the term ‘EU social dimension’ to refer to the areas covered by the EU social policy 
acquis, as identifi ed by the Commission in European Commission (2016a), SWD/2016/050 
fi nal.

20. See, for example,  Rasnača Z. (2014: 99–109).
21. See, for example, the arguments made in Kilpatrick C. (2014) and in Schömann I. (2014).
22. Martínez-Yánez N. (2016: 523).
23. Giubboni S. (2015). See also Hinarejos A. (2016).
24. See the argument made by Claire Kilpatrick that the bailout measures should not be im-

mune to the EU social challenge in Kilpatrick C. (2014).
25. Schiek D. (2013: 186).
26. Lamping W. (2010: 46).
27. Giubboni S. (2006: 25) and the sources cited.
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Jean-Claude Juncker announced that what he wanted for Europe was a social 
‘triple-A’ rating.28 This then began the EU-level process towards delivering 
on this objective which, amid continuous pleas from stakeholders for a 
rebalancing of the social and the economic, led to the proposal of the EPSR 
on 26 April 2017. At least initially, the Pillar was presented as a mechanism to 
rebalance the EMU and infuse it with strong social standards.29  

This paper assesses the EPSR initiative to fi nd out whether the promise holds 
true. Is the EPSR a light at the end of the tunnel, a sign of a paradigm shift and 
the beginning of a more serious development of the EU social dimension, or is 
it merely an ineff ectual distraction? 

To somewhat limit the scope of assessment, this paper does not look at all the 
possible implications of the EPSR initiative but instead evaluates its potential 
for changing the EU-level legal landscape, with an emphasis on its capability to 
shift, rebalance or change the existing practices in the policy-making process 
at the supranational level. It also contains some proposals for how the EPSR 
could be more effi  ciently enforced and instrumentalised, in ways that have so 
far not been promoted by the Commission and the Member States. The main 
focus will not be so much the content of the EPSR as its procedural weight for 
changing how EU law, both soft and hard, is made. A more content-oriented 
assessment of the EPSR can be found elsewhere.30 While I of course use some 
examples, I do not evaluate each and every one of the EPSR’s principles and 
rights individually, instead choosing to focus on the overall trends.

Overall my assessment leads me to the conclusion that the EPSR alone does 
not necessarily change much; however, depending on the way it will be taken 
up and introduced into the policy process within and across the EU, there is 
potential for the EPSR to have a meaningful impact. As explained in more 
detail below, there are at least three ways in which the EPSR could matter for 
the making of EU law in the future. First, the EPSR might serve as a trigger 
for legislative change at both primary and secondary law level. One could 
argue that the EPSR implicitly sets out a social agenda which, if it had been 
done explicitly, would perhaps be more eff ective. The last attempt to adopt a 
new social agenda (similar to the action programmes from 1973 and 1989) 
was scrapped with the introduction of the Europe 2020 strategy.31 Second, the 
principles embedded in the EPSR have the potential to infl uence the content 
of future initiatives within and beyond the social dimension. Here the legal 
framework matters, especially the legal basis for the EPSR and also its legal 
form. Third, according to a statement made already before 26 April 2017, 
the EPSR cannot be seen as a separate process from the Better Regulation 

28. Juncker J.-C. (2014).
29. European Commission (2015: 8–9).
30. Lörcher K. and Schömann I. (2016).
31. See the European Commission’s dedicated website at https://ec.europa.eu/info/strategy/

european-semester/framework/europe-2020-strategy_en 
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agenda, but rather must be ‘at the very heart of it’.32 This suggests that the 
EPSR might potentially bring some change for the policy-making process 
within the Commission. 

However, while these ideas are promising, it is important to emphasise that 
they will mean nothing without the support from all the key stakeholders, 
starting with the Member States, and continuing with the EU institutions and 
also European social partners.

In the fi rst part of the paper I give a short summary of what the EPSR is all about. 
In the second part of the paper I analyse the Pillar’s potential for changing 
the making of labour law and social policy in the EU. In particular, I assess 
what discernible impact of the EPSR is already visible in the accompanying 
legislative initiatives. Thirdly, I look at the potential impact of the EPSR on 
other areas of EU law beyond the social dimension, an aspect neglected by the 
Commission in the accompanying documents. Finally, I conclude.

32. Speech by Inge Bernaerts (the head of cabinet of Commissioner Thyssen) at the NETLEX 
2017 conference in Brussels on 23 February 2017.
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2. What exactly is the EPSR and the 
‘Pillar package’?

On 26 April 2017 the Commission published the so-called ‘Pillar package’ con-
sisting of a number of documents. The documents included a recommenda-
tion33 and a proposal for an inter-institutional proclamation34 on the EPSR. 
Taken together, these two documents  represent what is referred to as the 
‘EPSR’ in this paper. Further documents in the package were either support-
ing documents or documents comparatively independent from the EPSR it-
self. Among the latter there were some soft law documents, such as commu-
nications assessing the impact of earlier recommendations, some legislative 
initiatives (on work–life balance, on the revision of the Written Statement 
Directive, and on access to social protection), a refl ection paper on the EU 
social dimension that is part of a broader process of contemplating the future 
of Europe, and a Social Scoreboard.35 

The three key elements of the Pillar package issued by the Commission are 
its content, its legal form and its addressees. I consider each of these three 
aspects in turn.

2.1 The ‘Pillar package’

The two most important documents for my purposes are the recommenda-
tion36 and the proposal for an inter-institutional proclamation.37 These docu-
ments are identical in their content, but they diff er in their impact and legal 
form. While the recommendation is eff ective as of 26 April, the adoption of 
the proclamation has not been planned until the Social Summit for Fair Jobs 
and Growth which will take place on 17 November 2017 in Sweden.38 Cur-
rently the Commission has entered into negotiations with the European Par-
liament and the Council to ‘work towards broad political support and high-
level endorsement of the Pillar’.39 The Commission also plans to amend the 

33. European Commission (2017), C(2017) 2600 fi nal.
34. European Commission (2017a). COM(2017) 251 fi nal.
35. European Commission (2017b), COM(2017) 206 and European Commission (2017g), 

SWD(2017) 200 fi nal.
36. European Commission (2017) C(2017) 2600 fi nal.
37. European Commission (2017a) COM(2017) 251 fi nal.
38. European Commission (2017c: 8) COM(2017) 250 fi nal.
39. European Commission (2017d) Commission presents the European Pillar of Social Rights, 

Brussels, 26 April 2017. http://europa.eu/rapid/press-release_IP-17-1007_en.htm
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content of the recommendation in accordance with any changes to the text of 
the proclamation;40 therefore the content of both of these instruments might 
still change. 

For now, however, the EPSR consists of a preamble setting out the legal and 
political context, and a set of ‘rights and principles’41 structured under three 
headings:

– equal opportunities and access to the labour market
– fair working conditions
– social protection and inclusion.

The principles/rights set out in the EPSR range from matters where the EU 
has clear legislative competence (for example, promoting a ‘healthy, safe and 
well-adapted work environment’) and where there is a rather strong legal 
framework in place at both primary and secondary law level (for example, 
gender equality), to areas where the EU has limited or no legislative compe-
tence at all (for example, ‘housing and assistance for the homeless’ and ‘wag-
es’). Overall, the content regarding some matters has notably changed from 
the consultation paper initially issued in spring 2016, now providing for a 
higher level of protection. For example, whereas before the EPSR talked about 
‘housing of good quality’, it now establishes ‘the right of vulnerable people not 
to be evicted’ (instead of ‘protection should be ensured’); it also now states 
that ‘adequate shelter’ rather than merely a ‘shelter’ should be provided to the 
homeless.42 At the same time, it is not clarifi ed what exactly are the criteria for 
evaluating shelter as ‘adequate’.

The EPSR covers a great number of matters, containing 20 principles/rights 
in very diverse areas, and it is characterised by a great variety in terms of EU 
competence, especially because in some cases it clearly goes beyond the limits 
of the reach of EU law, as it currently stands.

At the same time, however, there are three aspects worth mentioning that are 
missing in the EPSR. First, the EPSR does not propose any special or increased 
protection for intra-EU migrant citizens and workers, even though in this area 
the EU has a clear competence.43 This is also in spite of the fact that the pub-
lic consultation highlighted the protection of migrating citizens as one of the 
areas where problems persist,44 and regardless of the very limiting recent case 

40. Ibid.
41. The EPSR outline proposed for the consultation used only the term ‘principles’. The current 

version instead refers to both ‘principles’ and ‘rights’, therefore giving the instrument more 
legal weight.

42. Compare Point 19 in the new version with 19 in the old version (European Commission 
(2016), COM(2016) 127 fi nal and European Commission (2017), C(2017) 2600 fi nal).

43. There is a mention of the legal framework concerning residence rights of highly qualifi ed 
third-country nationals in European Commission (2017e: 23), SWD(2017) 201 fi nal, and of 
the social security coordination rules for moving citizens in European Commission (2017e: 
48), SWD(2017) 201 fi nal.

44. It remains to be seen whether a European Labour Authority will fi ll this gap.
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law by the CJEU concerning migrating citizens.45 The only meaningful excep-
tion is the idea of introducing a pan-European Personal Pensions instrument 
alongside the domestic personal pension schemes, but even this idea has been 
around already since 2011.46 This is a missed opportunity by the authors of the 
Pillar to address gaps in a clearly insuffi  ciently protective legal framework in 
an area where meaningful action can be taken only at the EU level and there is 
no shortage of legal basis and no concerns about subsidiarity issues.

Second, clearly defi ned interaction between the EU level and international 
level of protection of social rights is missing in the Pillar. While the preamble 
of the EPSR does refer to the European Social Charter, the European Code 
of Social Security of the Council of Europe, the ILO conventions, and the UN 
Convention on the Rights of Persons with Disabilities,47 any further explana-
tions and linkages with international law are missing. The only other connec-
tion is the suggestion that the Member States ‘may’ ratify, if they have not yet 
done so, the relevant ILO conventions, the European Code of Social Security 
and the Revised European Social Charter, and may review the reservations 
made for some Articles of the revised European Social Charter.48 The use of 
‘may’ instead of ‘ought’ is telling. 

Finally, the EPSR does not propose anything new when it comes to the role of 
the social partners and collective bargaining. The Explanations merely repeat 
the same phrase about the obligation to consult the social partners where it 
is relevant, and that they have the right to enter into a dialogue and also to 
collect and exchange good practices across the Union.49 No new remarkable 
solutions for strengthening the role of the social partners and social dialogue 
either at the national or international level have been proposed.50 This again 
is a missed opportunity because the European-level social dialogue begs for 
reform, taking into account that very little has been achieved in this process in 
recent years, especially in terms of hard law.

Further documents included in the ‘Pillar package’ can be divided into two 
groups. The fi rst group comprises documents explaining, setting out and en-
forcing the EPSR; this includes the Communication on the EPSR and three 
staff  working documents: a summary of public consultation results,51 a doc-

45. European Commission (2017c: 5), COM(2017) 250 fi nal. The most striking recent example 
of the CJEU curtailing EU citizens’ rights is the Judgment of 14 June 2016, Commission / 
United Kingdom (C-308/14) ECLI:EU:C:2016:436.

46. European Commission (2017e: 60), SWD(2017) 201 fi nal; COM White Paper: An Agenda 
for Adequate, Safe and Sustainable Pensions, available at: http://eur_lex.europa.eu/Lex-
UriServ/LexUriServ.do?uri=COM:2012:0055:FIN:EN:PDF 

47. Ibid, 2.
48. Ibid, 50.
49. Ibid, 56.
50. One hope was for the Commission to propose something to address the current situation 

where, in an economically integrated internal market, companies with branches in diff erent 
countries cannot use a collective bargaining framework for all workers aff ected; and, also, 
where migrating workers, even if they move within one company with branches in diff erent 
countries, cannot benefi t from collective bargaining protection across borders.

51. European Commission (2017f) SWD(2017) 206 fi nal.
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ument explaining each of the principles set out in the EPSR,52 and a Social 
Scoreboard.53 The latter two are the most important: the Explanations be-
cause they set out the Commission’s intentions and understanding of the con-
tent of the EPSR, and also propose possible avenues for its enforcement; the 
Scoreboard is relevant because it consists of a set of indicators and is the fi rst 
actual implementation instrument for the EPSR.54 

In the second group are documents that were associated with the EPSR (but 
arguably could just as well be seen as separate initiatives) and issued by the 
Commission on the same day (26 April) including a Refl ection paper on the 
social dimension,55 a proposal for a Directive on work–life balance for parents 
and carers,56 the fi rst-phase consultation on the Written Statement Directive 
(Directive 91/533/EEC)57 together with the REFIT evaluation report,58 the 
fi rst-phase consultation on a possible action on access to social protection,59 
three documents relating to implementation and interpretation of the Work-
ing Time Directive,60 and two documents assessing the impact of two earlier 
recommendations (one on investing in children61 and another on active in-
clusion62). These documents, while not constituting a part of the EPSR itself, 
could be used for assessing the potential future impact of the EPSR on policy 
initiatives in the area of social policy. 

The Commission itself has allocated the EPSR a strikingly ambitious role, and 
it has pledged to mobilise a set of various instruments for its enforcement:

– ‘EU law, with an emphasis on the enforcement of the rich acquis already 
existing, to be updated and complemented where necessary’;

– ‘social dialogue, to engage with and support the work of EU social 
partners’;

– ‘policy guidance and recommendation, through the European Semester 
of economic policy coordination’;

– and ‘fi nancial support, through a diversity of EU funds’.63 

The Commission envisions the EPSR to act, fi rst, as a ‘compass for a renewed 
process of upward convergence towards better working and living conditions 
in Europe’.64 Second, it will, according to the Commission, also require 

52. European Commission (2017e) SWD(2017) 201 fi nal.
53. European Commission (2017g) SWD(2017) 200 fi nal, 26 April 2017.
54. For a more in-depth analysis of the Scoreboard, please see ETUI (2017) The Social Score-

board revisited, Brussels, ETUI. [forthcoming]
55. European Commission (2017b) COM(2017) 206.
56. European Commission (2017h) COM(2017) 253 fi nal. See also European Commission 

(2017i), COM(2017) 252 fi nal.
57. European Commission (2017j) C(2017) 2611 fi nal.
58. European Commission (2017k) SWD(2017) 205 fi nal.
59. European Commission (2017l) C(2017) 2610 fi nal.
60. European Commission (2017m) SWD(2017) 204 fi nal.
61. European Commission (2017n) SWD(2017) 258 fi nal.
62. European Commission (2017o) SWD(2017) 257 fi nal.
63. European Commission (2017c: 7) COM(2017) 250 fi nal.
64. European Commission (2017d) http://europa.eu/rapid/press-release_IP-17-1007_en.htm.
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further legislative initiatives.65 Notably, the enforcement of already existing 
EU law is mentioned as a signifi cant dimension of the EPSR; however, the 
Commission has so far failed to deliver anything more concrete on this 
matter. The sole exception is the working time guidance that is accompanied 
by an implementation report;66 however, this is an exception and notably the 
Commission does not commit to initiating any infringement procedures when 
it comes to the many discrepancies between the Working Time Directive and 
national legal regimes identifi ed in the implementation report.

In the next sections I almost exclusively focus on the fi rst set of documents, 
and in particular the recommendation and the proclamation, while using 
the secondary set of documents as examples of the EPSR’s infl uence or lack 
thereof.

2.2 The legal nature of the EPSR

While content-wise the two EPSR documents (recommendation and draft 
proclamation) are identical, their legal basis as well as their legal nature dif-
fers slightly. 

While the recommendation has been adopted on the basis of Article 292 
TFEU, the draft proclamation cannot clarify its basis because the Treaties do 
not explicitly provide an option to adopt ‘proclamations’, and so no such le-
gal basis exists. Therefore, the nature and impact of the latter instrument is 
slightly obscure. However, both instruments refer to Articles 3 TEU, and 9, 
151, 152 TFEU, the EU Charter of Fundamental Rights (the Charter) and also 
the internal market framework (Articles 45 to 48, and 49 to 55 TFEU), the 
social policy title (Articles 151 to 161 TFEU), education provisions (165 and 
166 TFEU), health (Article 168 TFEU), economic, social and territorial cohe-
sion (Articles 174 to 178 TFEU), the implementation of the guidelines of the 
economic policies (Article 121 TFEU), the formation and implementation of 
the employment guidelines (Article 148 TFEU), and more generally to the ap-
proximation of legislation (Articles 114 to 117 TFEU).67 These then could be 
seen as the ‘areas’ which the EPSR primarily aims to infl uence. 

When it comes to the legal nature of these two instruments, the recommenda-
tion is certainly the more straightforward one, at least when it comes to its 
impact. The Commission can adopt recommendations under Art. 292 TFEU. 
As an instrument a recommendation is meant to suggest a course of ac-
tion; it is not binding, and generally recommendations have been described 
as ‘instrument[s] of indirect action aiming at preparation of legislation in 
member states, diff ering from the directive only by the absence of obligatory 

65. European Commission (2017c: 7) COM(2017) 250 fi nal.
66. European Commission (2017p) COM(2017) 254 fi nal. See also European Commission 

(2017m), SWD(2017) 204 fi nal.
67. Recital 6 in European Commission (2017) C(2017) 2600 fi nal.



Bridging the gaps or falling short? The EPSR and what it can bring to EU-level policymaking 

 WP 2017.05 15

power’.68 The overall idea behind this instrument, and accordingly behind the 
recommendation on the EPSR, is to infl uence national legislation and to facili-
tate national compliance with the principles and rights laid out in the instru-
ment. Hence the recommendation is aimed primarily at triggering change at 
the national level.

When it comes to the proposal for interinstitutional proclamation the story 
is more complex.69 While the adoption of such an instrument is indeed not 
explicitly envisioned in the Treaties, there are some precedents for a similar 
approach. First, on 4 April 1977 the European Parliament, the Council and the 
Commission adopted a joint declaration on the importance they attach to the 
protection of fundamental rights.70 Second, the EU Charter of Fundamental 
Rights itself was solemnly proclaimed by the Parliament, the Council and the 
Commission in Nice on 7 December 2000.71 It was then signed and, due to sev-
eral amendments related to its subsequent annexation to the Lisbon Treaty, 
again solemnly proclaimed by the Presidents of the Parliament, the Council 
and the Commission on 12 December 2007.72 Notably, this latter example was 
used as the relevant precedent by the Commission when it introduced the EP-
SR.73 

In any case, both recommendation and proclamation are soft law instruments 
without legally binding force. Nevertheless, they have already been criticised 
as going too far by some stakeholders.74 In this way, therefore, the EPSR con-
tains more of a promise rather than a binding pledge to use the principles and 
rights embedded in it for fashioning a more substantial social dimension and 
achieving better future protection for workers in Europe. The vagueness of its 
content and the obscurity about how to ensure its observance create reason-
able doubts about whether or not the EPSR can deliver the long-awaited social 
answer for the European Union. This is particularly prescient when we take 
into account that the imbalances with the internal market rules and the EMU 
are due to these areas being often enforced with hard law measures, or at least 
underpinned by very strong mechanisms of economic coordination such as 
fi nes, or even conditionality when it comes to the bail-out states. A soft law an-
swer, as hopeful as it is, might simply not suffi  ce. Therefore, at best the EPSR 
marks only the very beginning of a long road towards a more social Europe. 
Nevertheless, even with its current form and weaknesses, it is certainly a step 
in the right direction.

68. Kaeding M. (2012: 20).
69. European Commission (2017a) COM(2017) 251 fi nal.
70. European Parliament, Council and European Commission (1977). 
71. European Commission (2010: 3, fn 6) Communication from the Commission. Strategy 

for the eff ective implementa-tion of the Charter of Fundamental Rights by the European 
Union, COM (2010) 573/4, 19 October 2010.

72. Ibid.
73. European Commission (2017c: 6) COM(2017) 250 fi nal.
74. Overall, it seems that the Commission recognises that soft law is currently the only realistic 

option, but this of course then merely emphasises the general lack of real ambition in this 
area.
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2.3 Who will deliver on the EPSR?

Another key question is who, at the end of the day, is responsible for uphold-
ing and advancing the rights embodied in the EPSR? While the recommenda-
tion as an instrument is primarily addressed to the Member States,75 which 
are therefore the actors responsible for its implementation, the situation with 
the draft proclamation is more complex.

Of particular interest concerning the proclamation is whether or not all 
Member States in the Council will approve of its adoption. If all the Member 
States agree, then the instrument can be proclaimed by the three EU institu-
tions – the Council, the Commission, and the European Parliament. In such 
an event it will gain a primarily inter-institutional character because by their 
very nature inter-institutional proclamations are aimed principally at the EU 
institutions rather than at the Member States. One could even argue that the 
legal nature of such a proclamation is something akin to that of an inter-in-
stitutional agreement – a relatively informal instrument but one that is capa-
ble of changing the relationship between institutions and introducing more 
checks and balances into the political system.76 Deidre Curtin has argued that 
inter-institutional commitments in certain situations can ‘pre-cook’ an inter-
governmental (Treaty) change.77 This would be very much in line with the 
precedent referred to by the Commission – the Charter – and its initial role in 
the EU system. In this scenario the EPSR (proclamation) would be primarily 
addressed to the EU institutions rather than the Member States.

On the other hand, if some Member States object to the proclamation, it will 
gain inter-governmental rather than inter-institutional character in relation 
to the agreeing Member States and, accordingly, it will be more directly aimed 
at the agreeing Member States, as well as the European Parliament and the 
Commission. Some Member States then will be clearly exempted from the ‘in-
fl uence’ of the instrument and this would also mean that the Council as such 
is not bound by the measure, but rather only the states individually. It would 
also mean that such states, in contrast to others, would undertake to uphold 
the standards required by the EPSR.78 Another option for any doubtful Mem-
ber States would be not to reject but to simply abstain from endorsing the 
EPSR. This might be a viable option, especially since the EPSR is, in any case, 
primarily conceived for the euro area countries but applicable to all states only 
if they wish to join.79 Therefore its personal scope would also potentially be 
restricted in this way and it seems likely that stakeholders in a certain number 
of Member States would not be able to invoke the EPSR and it would not be 
‘implemented’ in those states. Finally, conditional support that might involve 

75. And, at least according to its legal basis (Article 292 TFEU), the non-Eurozone countries 
cannot be excluded.

76. Curtin D. (2009: 11). 
77. Ibid 12.
78. This would be while still fully participating in the single market. In this way the social dis-

parities in the EU could even increase.
79. European Commission (2017a) recital 12, COM(2017) 251 fi nal.
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exceptions from material or personal scope, or, for example, certain rights 
embedded in the EPSR, is another possible scenario.
For now, the fate of the proclamation is undetermined. However, here I work 
with the scenario in which the proclamation will be successful. Indeed, the 
recommendation is already primarily aimed at the Member States, and while 
the proclamation would indirectly make a reciprocate Member State com-
mitment stronger and thus give the EPSR more political weight, the inten-
tion to steer national policies is also clear from the recommendation alone. 
The proclamation and its inter-institutional character (in the case of it being 
agreed to or at least not rejected by all Member States, and then proclaimed 
by the Council, the Parliament and the Commission) is an important element 
to determine the level of commitment to the EPSR from the EU institutions 
involved. However, since here I mainly look at how the proclamation should 
aff ect the discretion of the Commission, as explained in more detail below, 
the analysis will remain relevant even if all Member States do not endorse the 
EPSR and therefore it is approved only by some, along with the Commission 
and the European Parliament.

When it comes to the accompanying materials, for now it is clear that the 
Commission has intended the EPSR to be primarily addressed to the Member 
States rather than to itself and the other EU institutions. Indeed, it is clear that 
without strong endorsement from the Member States both within the Coun-
cil, within the various committees, and also at the national level, the EPSR is 
doomed to fail; especially as the Commission and the European Parliament 
might also be reluctant to commit to implementing and upholding the rights 
embodied in the Pillar if there is no Member State support.

According to the Commission, most of the tools for delivering on the EPSR are 
in the hands of local, regional and national authorities, while the EU (and the 
Commission in particular) can help by setting the framework, giving direc-
tion and establishing a level playing fi eld.80 Furthermore, regarding the im-
plementation of specifi c rights and principles in the EPSR, the Commission’s 
Explanatory Communication about the content of the EPSR is aimed primar-
ily at the Member States, while the current commitment for action at the EU 
level is weak. 

In the fi rst place, concerning every principle under the ‘implementation’ sec-
tion, the Commission has, fi rst, looked at what Member States and social part-
ners can do, and second, at ‘recent and ongoing activities at the EU level’. The 
way these tasks are formulated alone already shows that the primary address-
ees are the Member States, and the EU institutions’ commitment concerns 
(only) recent and ongoing EU activities. Secondly, the content of the EU’s part 
of the commitment towards enforcing the EPSR almost entirely contains only 
soft law measures (with the exceptions of already ongoing or proposed legisla-
tive measures – see in more detail below).

80. European Commission (2017k: 2) COM(2017) 250 fi nal.
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The Member States are seen as the key stakeholders for implementing the var-
ious rights and principles established by the EPSR. For example, concerning 
‘education, training and lifelong learning’ the Commission invites the Member 
States ‘to give eff ect to the provisions of the Pillar in this context, in addition 
to applying it when implementing Union measures adopted in these fi elds’.81 
This reveals a two-directional soft law obligation for the Member States: fi rst, 
they should actively implement the specifi c EPSR provision, and second, they 
have to obey the Pillar provisions when implementing EU law that has been 
adopted in this area. In addition, for example, concerning ‘equal opportuni-
ties’ the Commission invites the Member States, in order to put the EPSR into 
eff ect, to go beyond the minimum standards established in the Union acquis.82 

To conclude, then, the EPSR is currently addressed primarily at the Member 
States; however, depending on the destiny of the proclamation, stronger or 
weaker commitment from the EU institutions can be expected. For EU-level 
policymaking it means that both the EU institutions and the Member States 
when acting at the EU level in their capacity as, for example, members of the 
Council or members in various committees, are responsible for advancing 
the EPSR and ensuring compliance with the rights and principles embodied 
therein.

81. European Commission (2017e: 7) SWD(2017) 201 fi nal.
82. Ibid at 14.
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3.  How will the EPSR aff ect EU-level 
policymaking? 

The main question when it comes to the EPSR is whether it will actually 
change anything. As we saw, it is not a legally binding instrument, and its 
impact therefore will be much more subtle than the impact of an actual Treaty 
change or even the adoption of a piece of EU secondary law would be. 

While this paper will not involve an evaluation of each of the individual prin-
ciples and rights, what I want to do in this section is to assess the change the 
EPSR will bring to the EU social policy landscape, and its potential impact on 
the EU policymaking process both within the areas of social policy and labour 
law and beyond. Accordingly, I start this section, fi rst, by looking at the impact 
of the EPSR on the making of EU social policy and labour law, and second, at 
its impact on the policymaking process in other areas. I look not only at the 
specifi c role of the EPSR but also at the broader picture and try to sketch some 
options concerning how this initiative could be used in the future, even if such 
use is not (yet) explicitly envisioned by the Commission.

3.1 The EPSR and the making of EU social policy

What change does the EPSR potentially bring to the making of labour law 
and social policy at the EU level? First, it could potentially change the EU 
primary law dimension concerning social rights depending on whether or not 
this initiative follows the precedent of the Charter. Second, it has a promising 
impact on the body of EU secondary law. The EPSR could serve as an inspi-
ration for new legislative measures and also as a foundation for establishing 
a social agenda. Finally, the Commission plans to indirectly incorporate the 
EPSR standards into the Scoreboard and mainstream them through the main 
soft governance tools that aff ect social policy across the EU (for example, the 
European Semester). This is the most concrete impact that has been promised 
so far.

3.1.1 Primary law

The relationship between the EPSR and the body of EU primary law, and es-
pecially the EU Charter, is rather unclear. While the EPSR seems to off er a way 
to concretise Article 9 TFEU (social clause) and pave the way for achieving the 
EU social objectives (for example, Article 3(3) TEU, 151 and 152 TFEU), its 
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relationship with the Charter is particularly ambivalent. First, the history of 
the Charter might serve as a precedent for the EPSR. Second, the future inter-
action between the Charter and the EPSR is somewhat unclear. Should they 
be seen as complementary instruments, and if yes, then in what way exactly? 
Could the EPSR replace the Charter in so far as social rights are concerned?

When it comes to the EPSR, the Commission as a precedent has chosen to re-
fer to the Charter83 rather than other EU social policy instruments that could 
just as well have been used for reference (for example, the Community Charter 
of Fundamental Social Rights of Workers).84 If we take this reference to the 
proclamation of the Charter seriously, then there is a possibility that just like 
the Charter of Fundamental Rights, the EPSR might at some point inspire a 
Treaty change, be incorporated into EU primary law and become legally bind-
ing. Recent discussions about the need to revise the Treaties have made this 
an even greater possibility.85 If any such revision actually takes place, then 
an argument could be made for incorporating the EPSR into EU primary law 
and aff ording it legally binding force. It would be an important step forward  
towards instrumentalising Article 9 TFEU (the social clause) at the level of 
primary law and establishing a strong commitment to social protection and 
the advancement of labour law standards at the EU level.

The Commission, however, has not announced any plans of pursuing such 
a path. In fact, it does not even refer to the possibility that the EPSR could 
become hard law in the future. This means that we could also consider the 
situation the other way around. The EPSR might have been issued as an al-
ternative or even in order to avoid Treaty change. Requests for strengthening 
the EU social dimension have been mounting in recent years, and the EPSR 
might represent a response that consciously avoids embedding legally bind-
ing social standards in EU primary law. For now, the fate of the EPSR in this 
regard remains unclear.

However, in contrast to the initial proposal put on the table for the consulta-
tion in spring 2016, the EPSR now talks not only about ‘principles’ but, simi-
larly to the Charter, about ‘rights’. Which parts of the EPSR contain ‘rights’ 
and which contain ‘principles’ is not yet entirely clear, but this change does 
have important legal consequences and the language does play a signifi cant 
role in the enforceability of the EPSR. Moreover, at times the EPSR Expla-
nations clearly go further than the Charter. When it comes, for example, to 
‘social protection’, the Pillar clearly goes further than the Charter and unam-
biguously talks about a right where the Charter established only a ‘principle’.86  

83. Recital 5 in European Commission (2017a) COM(2017) 251 fi nal.
84. The Community Charter of the Fundamental Social Rights of Workers, adopted on 9 De-

cember 1989 by a declaration of all Member States.
85. Open Europe (2017) Macron and Merkel open to EU treaty change, as Macron calls for a 

‘joint roadmap’, 16 May 2017. http://openeurope.org.uk/daily-shakeup/macron-and-mer-
kel-open-to-eu-treaty-change/ 

86. Compare European Commission (2017e: 48) SWD(2017) 201 fi nal with Article 34 of Char-
ter of Fundamental Rights of the European Union, Offi  cial Journal of the European Union, 
C 326, 26 October 2012, 391/407.
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When it comes to the relationship between the Charter and the EPSR, the 
Commission seems to see these instruments as complementary. The nature of 
this complementarity, however, is left unclear. One clear diff erence between 
the Charter and the EPSR in its currently proposed form is the legally binding 
force. While there is an obligation for the EU and for the Member States to 
comply with the social rights embedded in the Charter, such legal obligation 
does not exist with the EPSR and also will not exist even after it is proclaimed.

Regarding the enforcement of the Charter, the EPSR could be seen as a com-
plementary instrument that elaborates in more detail than the Charter on 
particular rights. For example, Article 21 of the Charter prohibits discrimina-
tion on several grounds. Principle 3 in the EPSR has largely the same content. 
However, the EPSR adds to the Charter that ‘equal opportunities of under-
represented groups shall be fostered’. In this way the EPSR goes further and 
is more detailed than the Charter. One could then make the argument that 
when interpreting Article 21 of the Charter, Principle 3 should be taken into 
account, and initiatives supporting equal opportunities of under-represented 
groups should always be supported and can never be struck down on the ba-
sis of prohibition to discriminate (positive discrimination should be fostered 
rather than eliminated). In this way the EPSR might serve as an interpretation 
aid for the social rights included in the Charter.

In the Explanations, the Commission on occasion explicitly indicates that 
the EPSR goes further than the Charter. For example, concerning Principle 1 
(‘Education, training and lifelong learning’) the Commission states that this 
principle goes further than Article 14 of the Charter by focusing on quality and 
inclusiveness.87 This wording suggests that the Commission sees the EPSR as 
complementary but not necessarily as an instrument that aims at the enforce-
ment of Charter rights. In this sense the EPSR’s principle in question adds 
‘another’ or ‘extra’ commitment concerning education, training and lifelong 
learning which should be obeyed; however, this additional commitment lacks 
the legally binding character that Charter rights have.

While at the moment, therefore, the EPSR’s impact on the landscape of EU 
primary law remains slightly obscure, it does have some potential in this re-
gard, especially if there is suffi  cient political will from the Treaty-makers (the 
Member States) during the next Treaty revision. 

On the other hand, the question could also be asked about the role of the Char-
ter in protecting social rights, and whether the EPSR will not end up dimin-
ishing it in the social area. There is almost a consensus among social rights 
experts that the Charter has not in practice signifi cantly improved social rights 
protection in the EU, and has instead unnecessarily elevated the importance 
of some rights, such as the freedom to conduct a business, that could directly 
contravene social rights.88 Was the EPSR then simply proposed because the 

87. European Commission (2017e: 6) SWD(2017) 201 fi nal.
88. For example, Judgment of 21 December 2016, AGET Iraklis (C-201/15) 

ECLI:EU:C:2016:972. See the argument made by O’Gorman R. (2011) and also Garben S., 
Kilpatrick C. and Muir E. (2017: 6).
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Charter has failed in the social area? For now, the EPSR is not legally binding; 
therefore legally it is even weaker than the Charter itself. Depending on how 
events develop in the future, one could imagine that the EPSR could either 
complement or even partly replace the Charter as a new social constitution for 
the EU (if incorporated in the Treaties) or it could maintain its soft law charac-
ter and function as a complementary instrument and be seen either as an aid 
in interpreting the Charter rights or as an instrument adding and expanding 
via soft law the social rights already incorporated in the Charter, or even both 
at the same time depending on the particular case and context.

In sum, while the EPSR might potentially one day infl uence the body of EU 
primary law, this outcome is not yet certain. In any case, any such incorpora-
tion would also raise a series of questions about the relationship between the 
Charter and the EPSR and which would have the most relevance.

3.1.2 Secondary law

There are two ways in which the EPSR might change the practices of making 
EU labour law at the secondary law level. First, it might serve as an inspiration 
and a trigger for new legislative initiatives in the area of labour law and social 
policy. Second, the rights and principles embedded in the EPSR could infl u-
ence the content of future initiatives in the fi eld. To assess this latter element, 
I use the legislative initiatives that accompanied the EPSR as my case study. 

a. A promise of more EU-level labour law?

The Commission has pledged to mobilise all the various instruments available 
for enforcing the EPSR, including ‘EU law […] to be updated and complement-
ed where necessary’.89 The Commission also refers to the European-level so-
cial dialogue as one of the avenues through which the EPSR could be brought 
to life.90 This promise of secondary law change was made even more likely by 
the Commission through its inclusion of three legislative initiatives in the Pil-
lar package – one on the work–life balance, one on the revision of the Written 
Statement Directive,91 and one on access to social protection.

At the same time, after assessing all the accompanying documents, one be-
comes increasingly suspicious about the promise of the EPSR of triggering 
new legislative initiatives because a clear list of such initiatives is visibly miss-
ing. For the most part, the Commission only mentions initiatives that have 
already been proposed or initiatives that were already in the pipeline during 
the preparatory stages of the EPSR.

89. European Commission (2017c: 7) COM(2017) 250 fi nal.
90. Ibid 9.
91. Council Directive 91/533/EEC of 14 October 1991 on an employer’s obligation to inform 

employees of the condi-tions applicable to the contract or employment relationship, Offi  cial 
Journal of the European Union, L 288/32.
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First, the Commission invites the EU legislator to continue negotiations on the 
proposed new Equal Treatment Directive to expand protection against dis-
crimination based on religion or belief, disability, age or sexual orientation be-
yond occupation and employment92 and also promises to support the proposal 
on amending the Social Security Regulation that is currently being debated in 
the Council.93 Furthermore, it also recalls the recently proposed amendments 
to Directive 2004/37/EC84 (the Carcinogens and Mutagens Directive) aimed 
at improving the protection of workers by establishing binding exposure limit 
values for a number of dangerous chemical agents,94 the proposal for Euro-
pean Accessibility Act,95 and the revision of the Electronic Communications 
Regulatory Framework.96 Second, it repeatedly mentions the legislative initia-
tives that already accompany the EPSR.97 

Third, there is some (not very strong) promise of three brand new initiatives. 
First, the Commission reiterates its promise that was fi rst announced in the 
Commission’s Work Programme 2017 to prepare a legislative initiative with 
a view to creating a pan-European Personal Pensions instrument alongside 
domestic personal pension schemes.98 This, however, because it was already 
previously announced, cannot be seen as a ‘brand new’ initiative. Second, un-
der Principle 10 (healthy, safe and well-adapted work environment and data 
protection) in the context of the ongoing amendments to the Carcinogens and 
Mutagens Directive, the Commission pledges to continue (in consultation with 
social partners) to propose updates of the Directive to introduce binding limit 
values to combat occupational cancer.99 Third, the Commission pledges to put 
forward proposals to remove or update outdated health and safety provisions 
in the light of scientifi c, technical and societal changes.100 However, even this 
promise seems more concerned with the REFIT results on health and safety 
acquis101 rather than expansion in any new areas. This is admittedly very lit-
tle and brings into question whether the EPSR as an instrument is capable of 
triggering broad legislative change in the EU.

There is also a signifi cant imbalance between what we have in the area of so-
cial policy and what is proposed in terms of EU action in the future in the 
EPSR Explanations. While what we have and what, as the Commission itself 
explains, constitutes the EU social dimension, is a signifi cant number of meas-
ures of EU secondary law, what is proposed for future adoption are only soft 

92. SWD(2017) 201 fi nal, p. 15.
93. The Proposal to amend Regulation (EC) No 883/2004 of the European Parliament and 

of the Council on the coordi-nation of social security systems and Regulation (EC) No 
987/2009 laying down the procedure for implementing Regulation (EC) No 883/2004 of 
the European Parliament and of the Council, COM (2016) 815.

94. European Commission (2017e: 43) SWD(2017) 201 fi nal.
95. Ibid, 66.
96. Ibid, 76.
97. See e.g. ibid, 20, 24, 39.
98. Ibid, 60.
99. Ibid, 43.
100. Ibid, 43.
101. European Commission (2017q) Annex I, COM(2017) 12 fi nal.
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law measures for the most part. While the EPSR indeed goes beyond the cur-
rent acquis, as the Commission itself shows by, for example, extending protec-
tion against discrimination on the grounds of religion or belief, disability, age 
and sexual orientation to the areas of social protection beyond employment 
and occupation,102 this is not always backed up by clear and ambitious legisla-
tive proposals as means for actual implementation.

While, as noted already above, one can agree with the Commission that turn-
ing the principles and rights enshrined in the EPSR into reality is a shared 
commitment and responsibility between the Union, its Member States and the 
social partners,103 proposing and announcing legislative initiatives is the job of 
the Commission. The absence of such new initiatives for the future to come is 
telling of how far the Commission itself considers the EPSR’s function as an 
impetus for legislative change. What we have seen so far, therefore, is some-
what disappointing. It does not, however, mean that the EPSR cannot still 
serve as a trigger for a future social agenda. For now it remains to be seen 
whether it will manage to acquire such a role, and whether the Commission 
comes up with a legislative agenda based on the EPSR.

b. Will the EPSR aff ect the content of future legislative initiatives?

Another way for the EPSR to aff ect the future making of EU labour law would 
be by using it as a reference point for the content of any new legislative initia-
tives in the area of social policy. Indeed, the EPSR might serve as a sort of in-
spiration and basic minimum standard of reference, something that currently 
does not exist in the EU realm. In addition, as the Charter has found its way 
into the preambles of many legislative measures proposed after its incorpora-
tion in the Treaties at Lisbon, the EPSR might serve at least a similar role. 

Since no new legislative initiatives in the area of social policy and labour law 
have been issued by the Commission since the adoption of the Pillar pack-
age, it is hard to gauge what the impact has been so far. However, one could 
imagine that potential infl uence might already be revealed in the legislative 
initiatives included in the Pillar package.

First, when it comes to the revision of the Written Statement Directive, ex-
plicit references to the EPSR can be found only in the explanatory part of 
the proposal and not in the text of the revised version of the Directive. The 
proposal refers to the announcement of the EPSR by Jean-Claude Juncker 
and the result of the public consultation which inter alia revealed the need to 
extend the protection to workers in new and non-standard forms of employ-
ment relationships.104 Then the proposal explicitly refers to Principles 5 and 
7 of the Pillar (‘Secure and adaptable employment’ and ‘Information about 
employment conditions and protection in case of dismissals’) by citing them, 

102. European Commission (2017e: 15) SWD(2017) 201 fi nal.
103. Ibid, 3–4.
104. European Commission (2017j: 2) C(2017) 2611 fi nal.
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but without further clarifi cation of the rights they entail.105 That means that 
the notion can be freely interpreted at the national level without any limits set 
out by the EPSR.

Content-wise, in line with the EPSR and the Commission’s explanations of 
Principles 5 and 7, the proposal does seem to take some steps towards im-
plementing the EPSR. First, the Commission alleges that the scope of the 
Directive is insuffi  ciently broad and does not cover all types of employment 
relationships. Therefore it proposes that a universal defi nition of employee or 
worker be incorporated in the Directive to make sure that everyone who needs 
protection is covered.106 This is in line with the EPSR’s occasional extension of 
the personal scope of the principles beyond the current acquis and acknowl-
edges the particular need to do this when it comes to EU law in the area of so-
cial policy.107 Second, the proposal plans to cut the two-month deadline for the 
obligation to provide the employees with information on the essential aspects 
of their employment relationship. This is in line with Principle 7 (‘information 
about employment conditions and protection in case of dismissals’) which, 
according to the Commission’s own explanations, requires the information 
about the working conditions to be given to the worker at the start of the em-
ployment relationship rather than later.108 

Second, the fi rst-phase consultation document on access to social protection 
for people in all forms of employment seems to have been infl uenced by the 
EPSR and the surrounding consultation. As the Commission reports, during 
the consultation one of the main points raised was the lack of protection for 
workers in all forms of employment109 and it sees this initiative as a direct re-
sponse to this problem.110 According to the proposal, the initiative is intended, 
through concrete EU-level action, to address challenges directly related to 
several principles and rights set out in the EPSR, in particular Principle 4, ‘Ac-
tive support to employment’, Principle 5, ‘Secure and adaptable employment’ 
and Principle 12, ‘Social Protection’.111 It also executes the EPSR’s promise of 
going beyond the current acquis in that it concerns the protection of the self-
employed – a direction never before taken (and unavailable) under the Social 
Policy Title of the TFEU. To get around this lack of appropriate legal basis, the 
Commission proposes the adoption of the initiative under both Article 151 and 
Article 352 TEFU (the so-called ‘fl exibility clause’).112 

With the proposal the Commission wants to ensure similar social protection 
rights for similar work (in line with Principle 12 of the EPSR on social protec-
tion), to tie social protection rights to individuals and make them transfer-

105. Ibid, 3.
106. Ibid, 8.
107. See, for example, European Commission (2017e: 15, 23) SWD(2017) 201 fi nal.
108. Ibid, 32. 
109. European Commission (2017l : 2) C(2017) 2610 fi nal.
110. Ibid, 2.
111. Ibid, 2–3.
112. Ibid, 11. 
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able, to make such rights and related information transparent (in line with 
Principle 4, and its explanations, on active support to employment 113) and to 
simplify administrative requirements. Yet again, therefore, in the explanatory 
part but also in terms of the content one can detect the EPSR’s infl uence. 

Finally, the proposal for a Directive on work–life balance for parents and car-
ers and for repealing the Parental Leave Directive114 seems to be the least con-
nected with the EPSR out of the three initiatives. While it could be seen as im-
plementing Principle 9 on work–life balance that, inter alia, foresees fl exible 
working arrangements for parents and persons with caring responsibilities, 
and Principle 2 on gender equality, it does not even reference these principles. 
The only reference to the EPSR is to the result of the public consultation which 
revealed a need for EU action in this area.115 

In sum, the proposed initiatives do reference the EPSR to some extent in 
the explanatory part of the proposals and their content also corresponds to 
both the principles and rights embedded in the EPSR directly or at least to 
the Commission’s Explanations about the content of the EPSR. In that way 
it seems that the EPSR might indeed serve as a sort of reference point for the 
content of the EU legislative measures in the area of labour law and social 
policy in the future. On the other hand, the EPSR is not referred to even once 
in the ‘body’ of the legislative texts proposed by the Commission on the revi-
sion of the Written Statement Directive. References to the Pillar are used more 
as a means to show that the content of the proposal corresponds to the mat-
ters covered by the EPSR, rather than that the EPSR actually serves as the key 
departure point for establishing standards at the EU level. This then gives the 
impression that the new legislative initiatives were arbitrarily included in the 
Pillar package for it to look more meaningful and therefore did not constitute 
an actual attempt to enforce the EPSR principles. Nevertheless, the impact of 
the EPSR certainly cannot be ignored, and initial signs indicate that it will play 
at least some role where the content of new legislative initiatives is concerned. 

3.1.3 The EPSR and soft law mechanisms

Where we have the greatest clarity about the consequences of the EPSR con-
cerns the governance mechanisms and the body of EU soft law in the area 
of social policy. Here the Commission has planned to utilise the Scoreboard 
attached to the EPSR as the instrument setting out indicators to be main-
streamed in the governance processes. One very realistic mechanism where 
the Commission pledges to use and mainstream the EPSR and the Scoreboard 
is the European Semester. 

113. European Commission (2017e: 20) SWD(2017) 201 fi nal. 
114. Council Directive 2010/18/EU of 8 March 2010 implementing the revised Framework 

Agreement on parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and 
ETUC and repealing Directive 96/34/EC, Offi  cial Jour-nal of the European Union L 68, 18 
March 2010, 13/20.

115. European Commission (2017h: 4) COM(2017) 253.
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According to the Commission, the Scoreboard116 has been attached to the 
EPSR to monitor progress closely and serve as a tracking device for trends and 
performance across countries.117 Another function is to inform policy guidance 
in the context of the European Semester of economic policy coordination, and 
also to serve as a reference point for assessing progress towards a ‘social triple 
A’ in the EU.118 The Scoreboard uses EU and euro area averages to benchmark 
Member State performance.119 Therefore, it could be that the Scoreboard will 
have real impact, but only if the statistical information delivered to the Score-
board is relevant and has binding character in the Semester.

Similarly to the EPSR, the Scoreboard follows three dimensions for ‘measur-
ing’ societal progress: equal opportunities and access to the labour market, 
dynamic labour markets and fair working conditions, and public support, 
social protection and inclusion.120 The indicators are further divided into 12 
areas ranging from education, skills and lifelong learning to healthcare and 
digital access.121 In each of these 12 areas, one to four specifi c indicators have 
been chosen for a follow up. For example, under the title of ‘education’ the 
four indicators chosen are the share of early leavers from education and train-
ing, adult participation in learning, underachievement in education, and ter-
tiary educational attainment.122  

While the Scoreboard is undoubtedly an innovative and interesting way to 
monitor the social rights and principles included in the EPSR, some criticism 
concerning the chosen indicators is due. As a recent ETUI working document 
shows, in some areas more accurate indicators could have been chosen, and in 
other relevant areas of EU social policy such as information and consultation 
rights, the Scoreboard fails to propose a single indicator.123 Overall the Score-
board seems to overlap more with the indicators from the Europe 2020 strat-
egy124 rather than genuinely building a mechanism for monitoring compliance 
with the EPSR or instrumentalising the rights embedded therein. Hence rea-
sonable doubts could be raised about the effi  ciency of the implementation of 
the EPSR, if the indicators included in the Scoreboard remain the only meas-
urements specifying how adherence to these rights will be assessed. Moreo-
ver, these indicators also seem clearly insuffi  cient to eff ectively measure and 
foster the implementation and compliance with the wide variety of rights and 
principles incorporated in the EPSR.

It also remains unclear how the Scoreboard will interact with the existing 
performance monitoring tools, for example those used to construct the so-

116. European Commission (2017g), SWD(2017) 200 fi nal.
117. European Commission (2017c: 3), COM(2017) 250 fi nal.
118. Ibid, 3.
119. European Commission (2017g: 2), SWD(2017) 200 fi nal. 
120. Ibid.
121. Ibid.
122. Ibid, 4.
123. ETUI (2017) [forthcoming].
124. Ibid, 5.
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cial country-specifi c recommendations (CSRs), the Employment Performance 
Monitor and other scoreboards used in the economic governance system. 

A key mechanism for implementing the EPSR, according to the Commission, 
will be the European Semester. In recent years the Commission has arguably 
started to mainstream and reinforce more social considerations in the Euro-
pean Semester.125 This framework, according to the Commission, will be one 
of the mechanisms (or even the main one) where the EPSR principles will be 
mainstreamed. The CSRs will refl ect and promote the EPSR principles, and 
the progress made towards their implementation will be monitored via the 
European Semester.126 For this the Scoreboard will serve as an additional and 
new monitoring tool.127 

Currently, approximately 50 per cent of CSRs are linked to social policy.128 
Hence one could expect some redirection of the CSRs to fi t better with the 
EPSR. At the same time, in the most recent set of CSRs issued by the Com-
mission on 22 May 2017, no impact of the EPSR can yet be detected.129 The 
recommendations are fully in line with those of the previous cycles, without 
new elements that would refl ect any change brought about by the EPSR. It re-
mains to be seen whether this will change in the next set of recommendations 
in the Semester cycle.  

Finally, the communication on the EPSR also contains a rather vague promise 
to establish a new mechanism for mainstreaming social considerations in the 
EMU. This is in line with the Five Presidents’ Report which alluded to the fact 
that some of the principles and rights established by the EPSR could serve the 
purpose of more binding standards in line with the process of deepening the 
EMU.130 The idea is to move towards a formalised and more binding conver-
gence process based on agreed standards.131 According to the Commission, the 
EPSR would serve as the instrument setting the minimum social standards 
in this process.132 The monitoring of these brand new and binding standards 
would be embedded in the surveillance system of the European Semester, 
building on existing scoreboards and benchmarks.133  

So far there has not been any follow-up action on this. The question, how-
ever, is what legal basis can be used for establishing ‘binding’ benchmarks 
and whether the Social Policy Title suffi  ces in this regard, especially since the 

125. EAPN (2017: 3–4).
126. European Commission (2017c: 9) COM(2017) 250 fi nal.
127. Ibid.
128. See the overview in Clauwaert S. (2017) The country-specifi c recommendations (CSRs) in 

the social fi eld. An overview and comparison. Update including the CRSs 2017–2018.
129. The country-specifi c recommendations are available at https://ec.europa.eu/info/

publications/2017-european-semester-country-specifi c-recommendations-commission-
recommendations_en 

130. European Commission (2017c: 9–10) COM(2017) 250 fi nal.
131. Ibid, 24.
132. Ibid.
133. Ibid.



EPSR goes further, meaning that the minimum benchmarks that will be es-
tablished must also do so (for example, concerning wages). For any legally 
binding action, the legal basis is imperative. It remains to be seen what the 
Commission will specifi cally propose in this regard.

At the same time, even in its current soft law form the EPSR can help in guid-
ing and construing the social CSRs, and it may even be the fi rst step towards 
rebalancing the weight between the economic and legally binding CSRs and 
the social ones. A legally binding character would give the social CSRs a much 
harder edge. However, by establishing clearer limits to the actions of the EU, 
even if exclusively via soft law, the EPSR can trigger some re-orienting of the 
economic CSRs in the future.

Overall, the mechanism on which the EPSR will have the most serious and 
clear impact will be the European Semester. The introduction of legally bind-
ing social benchmarks alluded to in the Commission’s communication on the 
EPSR134 would certainly give this mechanism more teeth. However, it is not 
clear how exactly the rights and principles found in the EPSR will be trans-
formed into a set of clear criteria or indicators that would allow an adequate 
measuring of social standards across the EU and would also fi t all the Member 
States involved. The Scoreboard, as it currently stands, seems too vague and 
is clearly insuffi  cient in this regard. Any such exercise should also not be used 
as an argument for lowering the level of protection aff orded by either national 
or EU law.135 At the same time, if establishing such common standards is pos-
sible, then it might be a welcome development, eff ectively creating an actual 
fl oor of protection across the EU.

While the Scoreboard and the proposed indicators off er a good starting point 
for assessing Member States’ adherence to the principles embedded in the 
EPSR,136 it does not seem suffi  cient. A more serious commitment to main-
streaming the EPSR via the European Semester would certainly be welcome, 
together with practical examples of infl uence, especially because in the most 
recent set of CSRs it is impossible to trace any impact of the EPSR. The Score-
board should also be strengthened and, fi nally, more concrete proposals about 
the intention of establishing binding benchmarks would be welcome.

3.2 The EPSR and policymaking beyond the ‘social 
dimension’

Beyond the functions of the EPSR envisioned by the Commission and dis-
cussed above, there are some more aspects of EU policymaking that the EPSR 
could and should infl uence. Indeed, the areas where there is a clear confl ict 
over their ‘social impact’ are the internal market and the EMU. Hence for the 
EPSR to fi ll in the gaps and raise the pan-European social standards, this in-

134. Ibid, 9–10.
135. Garben S., Kilpatrick C. and Muir E. (2017: 6).
136. Brooks E. (2017). 
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strument needs to have an impact, perhaps not exclusively but defi nitely espe-
cially, in those areas of EU law.

As already discussed above, the intended proclamation of the EPSR will be an 
act with interinstitutional character and, accordingly, there are at least two 
practical ways in which the EPSR should infl uence the EU policymaking pro-
cess beyond the social dimension, in areas such as the internal market and the 
EMU. First, the EPSR should have an impact on the REFIT process and, sec-
ond, the EPSR should change the situation in terms of the obligations and the 
discretion left for the EU institutions. Accordingly, the Member States should 
be able to rely upon the fact that the Union institutions will not breach or fa-
cilitate breaches of the rights and principles embedded in the EPSR, not only 
within but also outside the scope of social policy (for example, in the internal 
market or EMU).

Notably, however, so far neither the Explanations, nor the EPSR itself men-
tions the institutional commitment and obligations arising from the EPSR. 
The primary focus so far has been on the obligations of the Member States 
instead of those of the EU institutions. While this makes sense with regard to 
the recommendation, a strong argument for institutional commitment could 
certainly be made concerning the proclamation. 

Another aspect that must be mentioned here is the limited material scope 
of infl uence intended for the EPSR by the Commission in accordance with 
the Explanations. The Explanations do not suggest a very broad horizontal 
or cross-sectoral impact for the rights and principles embedded in the EPSR 
– the only objective seems to be to infl uence the making of exclusively social 
policy and labour law at the national, and to a lesser extent at the EU level, 
rather than to infl uence law-making in other areas of EU law. One might spec-
ulate therefore that the Explanations are more concerned with implementing 
the recommendation rather than the proclamation. However, such a limit has 
not been indicated anywhere by the Commission.

The Commission’s interpretation also contrasts with what the EPSR itself pro-
vides. Its preamble refers to a much broader set of ambitions. First, the refer-
ence to Article 9 TFEU (the social clause) suggests an impact across all policy 
areas rather than merely the social dimension.137 Second, Recital 6 of the pre-
amble foresees that the EPSR will be embedded in a broader context: for ex-
ample, the internal market rules (at least the right of establishment and the 
free movement of workers), economic and social cohesion, the formulation 
and surveillance of economic guidelines, and, more generally, the approxima-
tion of legislation (Articles 114 and 115 TFEU).138 Hence the EPSR itself sug-
gests a broader impact than the one designated to it by the Commission.

Some areas, however, are notably missing. First, the freedom to provide ser-
vices, the free movement of goods, and the freedom of capital are not explicitly 

137. European Commission (2017a) recital 2, COM(2017) 251 fi nal.
138. Ibid, recital 6. 



mentioned. The same can be said about the EMU. Indeed, while the EPSR was 
intended in large part as a mechanism to mainstream and introduce social 
considerations in the EMU, this aspect is suspiciously absent from the cur-
rent text. The only mention of the EMU can be found in Recital 13, and it is 
mentioned only in order to limit the ratione personae of the EPSR to euro 
area Member States, rather than anything else. The idea that the EPSR could 
infl uence the policymaking in the EMU framework and induce it with some 
unbreachable social standards is thus at the moment almost completely ab-
sent. The only exception is the coordination of economic policies via the Eu-
ropean Semester (even though it is also not explicitly mentioned in the text of 
the EPSR). However, the European Semester is only one aspect of the EMU’s 
economic governance. 

In spite of these limitations, however, and on the basis of the EPSR’s inter-
institutional character, I do wish to make an argument for broader use of the 
EPSR than the Commission has currently envisioned. Two specifi c ways the 
EPSR could be instrumentalised in the broader policymaking context are via 
establishing a role for the EPSR in the REFIT process and by recognising its 
role in setting the limits on the discretion of EU institutions.

3.2.1 The EPSR and REFIT

There is a widespread common opinion (at least among the academics inter-
ested in labour law) that the REFIT process, when it comes to workers’ rights, 
is deregulatory in nature, and rather than improving protection with its objec-
tive of cutting the ‘red tape’ it is injurious to the very existence of the EU-level 
social acquis.139  

At the same time one cannot deny that the outcome in some REFIT exercises 
(for example, the one on the Written Statement Directive) could be seen as 
positive, since the Scrutiny Board proposed to broaden the scope of the Direc-
tive and to raise the overall level of protection instead of reducing burdens for 
businesses.140 However, despite such examples, the REFIT exercise undoubt-
edly puts the social acquis in a defensive position141 and it is also underpinned 
by a cost–benefi t analysis which does not yield easily to a satisfactory assess-
ment of social rights and social values.142  

Therefore, when the head of cabinet Commissioner Thyssen announced, prior 
to its launch, that the EPSR cannot be seen as a separate process from the Bet-
ter Regulation agenda and the REFIT, but rather that it would be ‘at the very 

139. Van den Abeele E. (2014). See also Brooks E. (2017).
140. Garben S, Kilpatrick C. and Muir E. (2017: 6).
141. It might be having a tremendous eff ect on the Commission’s (DG EMPL) capacity to 

actually develop new policies in the social area and to oversee the implementation of the 
already existing ones.

142. Van den Abeele E. (2014: 23–24).
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heart of it’,143 this gave the impression that the EPSR might be used to counter-
balance or change this process. This therefore suggests a potential change in 
the policymaking process within the Commission. 

However, the way in which the Commission has so far proposed to instrumen-
talise the EPSR does not indicate that it intends to commit to accommodat-
ing its standards within the REFIT process. The only exception of this can be 
found in the communication on the EPSR which argued that the EPSR ‘off ers 
a new way to assess whether existing EU legislation is designed and governed 
in a way that it is fi t-for-purpose […]’.144 The rest of the accompanying ex-
planations of the EPSR’s role, however, reveal that instead of embedding the 
EPSR within its own policymaking process, the Commission has chosen to 
orientate it towards the Member States.145 

Nevertheless, in line with the interinstitutional character of the proclama-
tion, one could argue that, if proclaimed, the EPSR will be primarily binding 
for the EU institutions, including the European Commission, rather than the 
Member States, and therefore the EPSR should become part of a reference or 
vetting framework for the Commission’s own policy process. Due to the inter-
institutional character of the EPSR one could then request the Commission to 
comply with and obey the rights embedded in the EPSR inter alia in all parts 
of its own internal policymaking process, including the REFIT, and in areas 
beyond social policy and labour law. Integration of the principles and rights 
embodied in the EPSR into the REFIT framework has also been seen as a valu-
able and much-needed route for the mainstreaming of social considerations 
elsewhere.146 

A stronger emphasis on the social aspects in the REFIT process would indeed 
be welcome, and I would argue that it is also constitutionally mandated by 
Article 9 TFEU. Using the EPSR for the vetting of EU policy initiatives in all 
areas of EU law might help to successfully counterbalance the much-criticised 
economic bias of the REFIT process and improve its quality.

3.2.2 The EPSR and institutional obligations

Beyond the specifi c REFIT process, one could also imagine a role for the EPSR 
standards in a broader context of institutional obligations. While this has not 
yet been worked out in the accompanying documents, the EPSR could in fact 
act as a limit on institutional activities and also in certain situations poten-
tially as a shield for the Member State social systems.

143. Speech by Inge Bernaerts (the head of cabinet of Commissioner Thyssen) at NETLEX 
2017 conference in Brussels on 23 February 2017.

144. European Commission (2017c: 8) COM(2017) 250 fi nal.
145. Accordingly, via soft law instruments it will be incorporated as a policy guidance and 

recommendation through the European Semester (Ibid, 7).
146. Brooks E. (2017) and Rasnača Z. (2017).



First, while there is no clear case law on proclamations, the CJEU has used 
interinstitutional agreements as a reference point for establishing the insti-
tution’s obligations towards third parties.147 Soft law instruments have often 
been used as auxiliary sources of EU law or as aids for interpretation. In ad-
dition, before the Charter became legally binding (with the Lisbon Treaty), 
the CJEU had used it as an auxiliary source for interpreting EU law and even 
defi ning the responsibilities of EU institutions. At fi rst, shortly after the proc-
lamation of the Charter, only the General court and the Advocates General ex-
tensively referred to the Charter.148 Later the CJEU also joined and endorsed 
the Charter (then a soft law instrument) in its case law. For example, when 
dealing with the European Parliament’s challenge to the Family Reunifi cation 
Directive, the Court found that while the Directive does not breach Article 7 of 
the Charter, the Charter could be used as a yardstick for evaluating the legality 
of a secondary EU law measure.149 

Second, concerning soft law instruments in general, the CJEU has ruled that 
soft law commitments serve the function of ensuring that the institution’s ac-
tions are transparent, foreseeable and consistent with the principle of legal 
certainty.150 The CJEU has in this regard even admitted legally binding eff ect 
for soft law instruments via the general principles of EU law by, for example, 
ruling that by publishing such instruments the Commission creates legitimate 
expectation that it will apply and obey them, and therefore accordingly limits 
its own discretion.151 If the Commission departs from its own commitment, 
it can be found to be in breach of general principles of EU law such as legal 
certainty.152 Although this case law has mostly been developed in the context 
of competition law, one would by analogy transfer it to the situation with the 
EPSR.

Since the Commission (and also the Council and the European Parliament) 
commit themselves to the EPSR, third parties can reasonably have legitimate 
expectations that these institutions will not breach the rights and principles 
embedded therein. This is the case with institutional activities both within and 
beyond the area of EU social policy, since the EPSR does not explicitly limit 
its scope in this regard, and EU law, be it soft or hard, has to be interpreted 
coherently. The EPSR could therefore be used as a reference point and as an 
instrument for clarifying the institutional discretion. Oana Stefan has argued 

147. See, for example, Judgment of 12 July 2005, Alliance for Natural Health and others (C-
154/04 and C-155/04, ECR 2005 p. I-6451) ECLI:EU:C:2005:449, para. 92.

148. Judgment of 3 May 2002, Jégo-Quéré / Commission (T-177/01, ECR 2002 p. II-2365) 
ECLI:EU:T:2002:112, AG Tizzano Opinion in C-173/99, Elchinov, ECLI:EU:C:2010:336, 
AG Jacobs Opinion in C-50/00 UPA v Council, ECLI:EU:C:2001:197, and AG Geelhoed 
Opinion in C-413/99 Baumbast, ECLI:EU:C:2001:385.

149. Judgment of 27 June 2006, Parliament / Council (C-540/03, ECR 2006 p. I-5769) 
ECLI:EU:C:2006:429.

150. Judgment of 25 June 2013, Commission v Czech Republic (C-241/11) 
ECLI:EU:C:2013:423, para. 43 and the case law cited.

151. Judgment of 28 June 2005, Dansk Rørindustri and others / Commission (C-189/02 
P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P, ECR 2005 p. I-5425) 
ECLI:EU:C:2005:408, para 211.

152. Ibid.
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that soft law should generally be recognised as viable swords or shields for 
litigants to use in cases before the court.153 In this sense, the EPSR potentially 
obtains a bit of a hard law edge when it comes to the institutional obligations 
and discretion.

The interinstitutional character of the proclamation is the key element here. 
Interinstitutional instruments like agreements are mostly made to change or 
regulate an interinstitutional relationship by, for example, clearly dividing 
functions and tasks, and setting clear limits to each institution’s competenc-
es.154  An interinstitutional proclamation can be seen as an instrument akin to 
an interinstitutional agreement. Indeed, it has been argued that the Charter’s 
initial proclamation was in fact an interinstitutional agreement.155 Hence the 
primary actors bound by the proclamation will be the three institutions – the 
Commission, the Council and the European Parliament. 

Nevertheless, when it comes to questioning in which areas the EPSR can be 
used as either a sword or a shield against EU institutions, it gets complicated. 
While it is clear from Recital 6 in the draft proclamation that such areas cer-
tainly include, among other matters, the right of establishment (Articles 49 to 
55 TFEU), economic and social cohesion (Articles 174 to 178 TFEU) and the 
coordination of economic policies (Article 121 TFEU), whether such obliga-
tions would concern other areas such as competition law remains somewhat 
open. While the Commission should not be able to pick and choose the areas 
where it obeys and where it does not obey EPSR rights, the question is wheth-
er matters not explicitly mentioned in Recital 6 are excluded from the Pillar’s 
infl uence. Such exclusion, however, is somewhat doubtful, since any exclusion 
from the EPSR’s scope should have been explicitly made or at least explained 
in the accompanying documents.

In addition, the EPSR’s role in the EMU is somewhat puzzling. While the Com-
mission, when explaining the role of the EPSR, states that the Pillar should 
restart convergence within the EMU and its rights and principles could act as 
guidance towards more binding standards for the euro area,156 this intention 
is, as already noted above, visibly missing from the EPSR itself. 

Furthermore, the Commission’s refl ection paper on the deepening of the EMU 
does not seem to promise possible entrenchment of the EPSR in its structures. 
While the paper emphasises that the EMU is not an end in itself, the Pillar is 
mentioned only twice. First, a wish is expressed that the EPSR will be a re-
newed compass for strengthening the coordination of economic policy leading 
towards better working and living conditions.157 Second, there is a reference 

153. Stefan O. (2014: 367).
154. See, for example, European Commission (2015a: 4).
155. Stirn B. and Bjorge E. (2017). 
156. European Commission (2017d). See also European Commission (2017c: 9), COM(2017) 

250 fi nal.
157. European Commission (2017r: 24) Refl ection Paper on the Deepening of the Economic 

and Monetary Union, COM(2017) 291, 31 May 2017.



to the EPSR as a tool producing standards that could be used in line with the 
vision in the Five Presidents’ Report for creating a more formalised and bind-
ing convergence process based on agreed standards.158 These two remarks did 
not bring more clarity than the documents that were already included in the 
Pillar package.

If before it seemed that the EPSR would be primarily intended to reform the 
existing EMU legal framework (like Article 136 TFEU),159 then currently the 
EMU is almost completely absent and it is not clear whether and how exactly 
the EPSR will be part of it.

It is unfortunate because, as already mentioned above, the economic and fi s-
cal governance does represent the second of the two great imbalances plagu-
ing the EU. At the same time, if we accept the EPSR’s role in implementing 
Article 9 TFEU, then an argument could be made about the EPSR aff ecting 
the discretion of the EU institutions also in the EMU. While it does not help 
when it comes to the European Central Bank and its activities, the Commis-
sion’s commitment to the EPSR is signifi cant, and here again the EPSR could 
be used as a sort of shield for the Member States.

The argument becomes much more far-fetched when we consider the inter-
governmental mechanisms such as the European Stability Mechanism, the 
key bail-out tool for the euro area countries. It is doubtful that the EPSR will 
have any impact on the inter-governmental sphere. Even though one could try 
to make an analogous argument to the one made by the CJEU in Ledra Adver-
tising that even outside the scope of EU law the institutions (the Commission 
in this case) remain bound by standards established in the EU realm,160 it is 
admittedly not a particularly strong commitment for the institutions. Hence 
while there might be a limited role for the EPSR to act as a shield for the Mem-
ber States in such situations, which could certainly be explored in practice, it 
is insuffi  cient for reversing any austerity-oriented conditionality in the area 
beyond the strict confi nes of EU law.161 

In addition, even if the Commission wished to adopt binding social stand-
ards for the euro area alone (for example, to implement the EPSR there), it is 
unlikely that the implementation could happen without the help of hard law 
measures. Currently there is no legal basis for developing social legislation for 
the euro area alone,162 so the EPSR could be implemented only via, for exam-
ple, enhanced cooperation.

In sum, the EPSR’s inter-institutional character implies a certain impact of 
this instrument on EU policy and in particular on the discretion of the EU 

158. Ibid.
159. Lörcher K. and Schömann I. (2016: 14).
160. Judgment of 20 September 2016, Ledra Advertising / Commission and ECB (C-8/15 P to 

C-10/15 P) ECLI:EU:C:2016:701.
161. See Kilpatrick C. (2014).
162. European Commission (2017b: 28) COM(2017) 206.
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institutions, also beyond the area of social policy and labour law (in areas like 
the internal market and even the EMU). However, any such role for the EPSR 
has so far remained unrecognised, despite it being initially marketed as an 
initiative to re-balance the economic rationale of the EMU.163 In its current 
form and interpretation, the EPSR does not seem capable of delivering much 
change, especially when it comes to deregulation and austerity policy fash-
ioned via inter-governmental cooperation mechanisms or led by institutions 
other than the Commission, the Council and the European Parliament (for 
example, the ECB). Nevertheless, it remains to be seen whether some role for 
the EPSR could be carved out in this area.

163. Speech by Juncker J.-C., (2015) State of the Union 2015: Time for honesty, unity and 
solidarity, Strasbourg, 9 September 2015, http://europa.eu/rapid/press-release_
SPEECH-15-5614_en.htm



4. Conclusion

When the Commission fi rst proposed the EPSR, it was after almost a decade of 
little hope for the EU social dimension. For years, the EU has been under heavy 
criticism concerning imbalances between the internal market and economic 
and monetary governance, from one side, and the social dimension from the 
other. Unsurprisingly, the EPSR initiative was taken up by the stakeholders 
and treated as the last hope for re-establishing a belief in a genuinely social 
Europe. Again unsurprisingly, however, it has not delivered a fully-fl edged 
response to all the social problems plaguing Europe, not least because there 
is a constant backlash to transferring more power in the social fi eld to the EU.

The EPSR defi nitely brings something new to the EU social dimension, and it 
can and should be seen as a positive development. However, while the EPSR 
has the potential to bridge some gaps in EU-level protection, the majority of 
its potential currently remains untapped. To a certain extent this is because 
the EPSR was issued only recently, and the more important part of it – the 
proclamation – is yet to be proclaimed. At the same time, we could have 
expected to see a little bit more of the EPSR’s infl uence already: at least some 
impact on the recently issued CSRs in the context of the European Semester, 
or in the form of more specifi c proposals about how exactly the EPSR will 
be instrumentalised (the binding benchmark plan), how it will help with 
completing the EU social acquis (a set of new legislative initiatives), and how 
it will help in implementing already existing EU law (the implementation plan 
and the activation of infringement procedures). For now, it remains to be seen 
how exactly the Member States and EU institutions (especially the European 
Commission) will instrumentalise the EPSR and whether it will result in an 
actual change of policy discourse in the EU. 

The Pillar package reveals that the EPSR is mainly addressed towards 
the national level and aimed at completing and furthering the EU social 
dimension, rather than re-balancing the existing imbalances and reversing 
the austerity discourse that prevailed in the EU during the sovereign debt 
crisis. The Commission has addressed the principles and rights primarily to 
the Member States, and indeed without their full support and endorsement 
the EPSR is unlikely to succeed. However, this paper has argued that beyond 
various implementation measures at the national level, the EPSR leaves 
room for and even requires a lot of activity at the EU level both from the 
Member States as actors that play signifi cant roles on the EU stage and the EU 
institutions, especially the Commission.
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Be that as it may, the EPSR, if endorsed, has the potential to change the 
policymaking process, and to bring some change at various levels of EU law. 
First, if the events unfold in the same way as they did when the Charter was 
proclaimed, then the EPSR might be incorporated in the Treaties during 
the next Treaty revision. For now at least it can be seen as a source that 
complements and supplements the social rights embedded in the Charter. 
Second, at the level of secondary EU law the EPSR might trigger new initiatives 
in the area of social policy and labour law, although currently an actual list 
is missing and the Explanations set out a mostly soft law rather than hard 
law agenda for the EU in the social fi eld. It could also be used as a reference 
framework for minimum protection standards when the content of any new 
legislative initiatives is concerned, and to an extent this function is already 
visible in the legislative initiatives that accompanied the EPSR in April 2017. 
Finally, the EPSR will be mainstreamed (with the help of the Scoreboard) in 
the European Semester. While so far no action has taken place in this regard, 
the Commission has clearly promised to incorporate the EPSR rights and 
principles into this framework.

Any impact of the EPSR beyond the boundaries of the social dimension per 
se is not yet clear. The Commission has failed to clarify how and whether the 
EPSR will play a role in other areas of EU law, such as competition law, the 
internal market and the EMU. Even though the reference to Article 9 TFEU in 
the EPSR is promising, and some areas of EU law such as the internal market 
rules and economic policy coordination are explicitly mentioned as areas 
where the Commission intends for the EPSR to have an impact, until now 
it has failed to propose anything concrete in this regard. This is especially 
surprising regarding the EMU, since the EPSR was initially proposed with the 
intention of establishing the social standards exactly within this framework. 
While there may be some impact within the context of the European Semester, 
it does not seem that it will be suffi  cient. 

Another missing point so far is how the EPSR will aff ect the REFIT. I have 
argued above that the EPSR in the form of the proclamation should have an 
impact on the policymaking processes and discretion of all the institutions 
that will proclaim it, and it principally concerns the European Commission 
and, inter alia, its REFIT process.

In conclusion, the EPSR could serve as the fi rst step and the fi rst trigger 
towards changing the current paradigm in Social Europe; however, for now it 
is still too early to say whether it will take a shape that can fulfi l this promise. 
It might lead to a change in EU primary law in the future, and particularly 
to an extension of the social dimension of EU primary law that many hope 
for. It might serve as a trigger and inspiration for new legislative initiatives, 
and for better implementation of the old ones. At the same time, when we 
look at the accompanying documents, the EPSR does not suggest a grand 
legislative re-shaping of the EU-level social policy acquis. Moreover, its 
impact on the already proposed legislative initiatives is ambiguous. The Pillar 
might also signifi cantly aff ect the European Semester mechanism. I have 
also argued that the EPSR holds promise beyond the strict confi nes of the 



EU social acquis. Through setting the potential agenda and also the limits on 
the discretion of the institutions, the EPSR might lead to a broader paradigm 
shift and infl uence other areas of EU law (for example, the internal market 
and the EMU). 

However, the keyword here is ‘might’. For now, the EPSR’s potential impact 
remains untapped and in some aspects obscure. While I have sketched out 
some possible routes for change, they must be picked up and followed by 
the relevant stakeholders for the EPSR to actually matter for EU citizens. 
Without strong support from the Member States and all EU institutions, the 
EPSR might follow the destiny of some previous ‘social’ initiatives and fail 
to bring the expected change. Because the Pillar process has just begun, the 
current question as to whether the EPSR truly constitutes a solution to the 
undermined and under-developed social dimension at the EU level cannot be 
fully answered. 
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